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The Right to Information Act 2005 is one of progressive legislations that the Indian
Parliament has enacted ever since the nation has attained Independence. It is an intrinsic part of
freedom of speech and expression which is variously described as a basic human right. It is
reflected in the Universal Declaration of Human Rights proclaimed in 1948 and the
International Covenant on Civil and Political Rights 1966. It finds an echo in Art. 19(1)(a) of
the Constitution of India as a Fundamental Right.

Lack of transparency is the primary cause for corruption. Right to Information is a
formidable tool in the hands of a citizen to fight out corruption and bring in openness and
integrity. Right to Information has the potential to strengthen democracy and provide effective
mechanism to ensure the officials, even at the lowest level, discharge their responsibilities more
effectively and purposefully. It is one such fundamental right asserted from panchayat to
Parliament. It is helping large number of people, more especially the poor and marginalised
sections of society, to realise their legitimate rights and get their grievances redressed.

The Public Authorities have a crucial role to play under the RTI Act. Every Public
Authority has to pro-actively disclose the basic information about his organisation and update it
from time to time. Numerous benefits accrue from this publication of information. Besides
establishing the rule of law, dissemination by public authorities of information about the
functioning of their organisations helps the public access the details of various welfare
schemes.  Greater access to information is key to good governance and brings the
administration closer to the people.

It is also the duty of the Public Authority to designate Public Information Officers and
Fist Appellate Authorities for each administrative unit to furnish information sought
specifically under the RTI Act. The role of PIO is pivotal for enforcement of RTI Act. It is
the responsibility of the PIO to ensure the information sought is furnished to the Applicant
within the statutory requirement of the Act and render reasonable assistance to the information

seeker. The PIO has to apply his mind independently and take appropriate decision. "

This Hand Book, brought out by the MCRHRD Institute, would be of immense helplthe
public authorities and the PIOs. The elucidation of each Section of the RTI Act and a brief
account of the case law given thereunder will help the PIOs understand this more evolving
branch of law, interpret it and provide information within the least possible time without
infringing the legitimate rights of the information seekers. It will also go a long way in setting
up a pro-active disclosure regime and to establish effective enforcement mechanism resulting
in more equal access to information that will benefit the society at large. 1 complement the
MCRHRD Institute for this valuable contribution for the effective implementation of the RTI

Act, 2005. -
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MESSAGE

The Right to Information Act is one of the breakthrough legislations in
the evolution of Indian democracy, that marks the transition from relative
secrecy to transparency.

Dr MCR HRD Institute, being one of the premier Training Institutes of
the Country, has been taking a lead role in capacity building on RTI Act to the
Public functionaries since enactment of the Act for effective implementation of
the Act. Towards this end, the Institute is conducting training programmes on
RTI Act in the Institute as well as at district level, through its Regional
Centres for Training, including e-Learning modules. The Institute is also
conducting Workshops on different aspects of RTI Act by involving CSOs
functioning on RTI subject area apart from Govt. employees across various
departments.

The role of Public Information Officers, designated under sub-section (1)
of Section 5 of the RTI Act is crucial in the implementation of the Act. They
need to be well oriented towards the provisions of the Act and their obligations
therein for the effective execution of the letter and spirit of the Act.

During the course of implementation of the Act, the Central Information
Commission, State Information Commissions & High Courts of various States
and Supreme Court have pronounced various decisions while interpreting the
provisions of RTI Act, wherever required. Though the Bare Act and subsequent
G0s/OMs/Circulars issued by Govt are available to the functionaries for
implementation of the Act, it is widely felt that there is a need for enriching
knowledge on the important decisions rendered by various Fora for effective
implementation of the Act.

This hand out is an earnest endeavor of the Institute for compiling the
important / landmark decisions of Information Commissions and Judgments of
Higher Courts on RTI issues.

——,l__(—“
(B.P.ACHARYA)



PREFACE

Information Age revolutionized the invention galore in the lives of individuals and institutions with
scientific and technological temperament. State Administration is a perpetual and dynamic process
toserve the people'sdemand consistent with the public equity. Peoplein general, Activists and Media
clamour for disclosure of information in public interest on varied issues — from selection of candidates
for public service to election of public representatives; from welfare measures to warfare exercises
and issues relating to individual privacy to institutional invincibility and dignity of vulnerable sections
of citizens including women, children, differently-abled and destitute etc. Naturally, in a democratic
society, State is obligated to disclose information generated by it for the purpose of the people.
Concomitantly, there may be a situation where State machinery may be inclined to refuse to divulge
every detail that may inconvenience administration and the people insist on such information
persistently. This invisible conflict of public and private interest converted the implied right to access
toinformation into a statutory right to information.

Demand for disclosure of information has been carved out from the basic human right to freedom of
speech and information, and sought to be articulated through national legislation backed by the
constitutional protégé. Socio-economic and political awareness of the people is buttressed by the
free flow of public information and facts relating to the society and state. Claim for transparency in
public administration entails great responsibility upon the Executive to supply information relating to
the normal conduct of governmental functioning in connection with the public welfare activities and
State services. The Right to Information Act, 2005, through various amendments and rules, has been
balancing the need of transparency and safety of State security and public governance. The provisions
dealing with the structural and functional aspects and the machinery created to meet the objectives
of the Act are judiciously drafted to serve the purpose of access to information.  There is vast
literature on the benefits and burdens of the claim for information —in the form of articles, views and
public opinions and also judicial decisions.

Since a thorough acquaintance and knowledge of thisimportant legislation — The Right to Information
Act, 2005 — would add to the knowledge and know-how of government officers for enhancing the
efficiency in due discharge of their duties, ensuring transparency in public administration, Dr. MCR
HRDI computed all facets of the Right to Information Act, 2005 in simple, lucid and elegant style in this
Hand Book with necessary and important judicial decisions. This compilation, no doubt a
commendable work, would greatly serve the purpose of officials and officers of various cadres in State
administration to deal with the applications under the RTI Act.

Informationis the first step for knowledge and enlightenment

Let's Form, Perform and Inform.......

Dr Madhavi Ravulapati

Assoc. Professor of Law & Centre Head
Center for Public Administration,

DR. MCR HRD Institute of Telangana
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The Right to Information Act, 2005
Introduction

Statement of Objects and Reasons

In order to ensure greater and more effective access to information, the Government
resolved that the Freedom of Information Act, 2002 enacted by the Parliament needs to be
made more progressive, participatory and meaningful. The National Advisory Council
deliberated onthe issue and suggested certain important changes to be incorporated inthe
existing Act to ensure smoother and greater access to information. The Government
examined the suggestions made by the National Advisory Council and others and decided
to make a number of changesin the law.

The important changes proposed to be incorporated, inter alia, include establishment of an
appellate machinery with investigating powers to review decisions of the Public
Information Officers; penal provisions for failure to provide information as per law;
provisions to ensure maximum disclosure and minimum exemptions, consistent with the
constitutional provisions, and effective mechanism for access to information and disclosure
by authorities, etc. In view of significant changes proposed in the existing Act, the
Government also decided to repeal the Freedom of Information Act, 2002. The proposed
legislation will provide an effective framework for effectuating the right of information
recognized under Article 19 of the Constitution of India.

The Bill seeks to achieve the above objects.

Short Title:
THE RIGHT TO INFORMATION ACT, 2005

Official citation:
[No. 22 of 2005]

Date of Presidential Assent:
[15thJune, 2005]
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LongTitle
An Act to provide for setting out the practical regime of right to information for citizens
to secure access to information under the control of public authorities, in order to
promote transparency and accountability in the working of every public authority, the
constitution of a Central Information Commission and State Information Commissions
and for matters connected therewith or incidental thereto.

Preamble
WHEREAS the Constitution of India has established democratic Republic;
AND WHEREAS democracy requires an informed citizenry and transparency of
information which are vital to its functioning and also to contain corruption and to hold
Governments and theirinstrumentalities accountable to the governed;

AND WHEREAS revelation of information in actual practice is likely to conflict with other
public interests including efficient operations of the Governments, optimum use of
limited fiscal resources and the preservation of confidentiality of sensitive information;

AND WHEREAS it is necessary to harmonize these conflicting interests while preserving
the paramountcy of the democraticideal;

NOW, THEREFORE, it is expedient to provide for furnishing certain information to citizens
who desire to haveit.

Enacting formula
BE it enacted by Parliament in the Fifty-sixth Year of the Republic of India as follows: —

The legislative drafters of the Preamble might have drawn inspiration from a significant
opinion of the United States Supreme Court. Nearly four decades ago, the court opined as
follows:'
[T]he basic purpose of FOIA [Freedom of Information Act] is to ensure an informed
citizenry, vital to the functioning of a democratic society, needed to check against
corruption and to hold the governments accountable to the governed.

1.NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978).
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The Objectives of the RTI Act, amongst other things, include
* provide for setting out the practical regime of right to information for citizens to secure
access to information under the control of public authorities’
* promote transparency in the working of every public authority’
* promote accountability in the working of every public authority*
* transparency of information, whichis vital:’
oto contain corruption and
oto hold Governments and theirinstrumentalities accountable to the governed

Accountability

UN Public Administration Glossary defines 'Accountability' as follows:*
Accountability refers to the obligation on the part of public officials to report on the use
of publicresources and answerability for failing to meet stated performance objectives.

UK Constitution Unit’ while evaluating the impact of Freedom of Information (FOI) in the UK
and the performance of FOI against its policy objectives® defined 'accountability’ as
follows:’
Giving an account of government policies, procedures and/or decisions, whether
proactively (of one's own volition) or reactively (in response to a request for
information). Thus accountability has two aspects: giving account and being held to
account.
'‘Being held to account' includes:
o making public (read: publishing) mistakes and rectifications;
o explaining why decisions have been taken, by whom, and how outcomes came
about;
o takingresponsibility for and rectifying Maladministration

Long title of the Right to Information Act.

Long title of the Right to Information Act.

Long title of the Right to Information Act.

Preamble to the Right to Information Act.
http://www.unpan.org/Directories/UNPublicAdministrationGlossary/tabid/928/language/en-US/Default.aspx
Freedom of Information and Data Protection, The Constitution Unit, School of Public Policy, University College London.
UK Constitution Unit has identified six policy objectives to be investigated to what extent they are being achieved:
Greater transparency

Increased accountability

Better public understanding of government decision making

More effective public participation in the political process

Increased public trust and confidence in government

Better quality of government decision making

9.Sarah Holsen and Mark Glover, Evaluating the FOIA 2000: Challenges and Progress, The Constitution Unit, UCL, 31
Oct. 2007. http://www.ucl.ac.uk/constitution-unit/foidp/events/HolsenGloverEvaluatingFOIA_Slides31.10.07.pdf

e e s e mNOU AW
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Transparency

UN Public Administration Glossary defines 'Transparency' as follows:
Transparency refers to unfettered access by the public to timely and reliable information
on decisions and performance in the public sector, as well as on governmental political
and economic activities, procedures and decisions.

Transparency International defines 'Transparency' as follows:
‘Transparency' is a principle that allows those affected by administrative decisions,
business transactions or charitable work to know not only the basic facts and figures but
also the mechanisms and processes.

UK Constitution Unit defines 'transparency' as follows: ™
The ability to observe what is going on inside an organisation - as an organisation being
transparentabout its policies, procedures or activities."

Transparency and accountability

United Nations Economic and Social Council (ECOSOC) observes that 'Transparency and

accountability are interrelated and mutually reinforcing concepts':
Without transparency, that is, unfettered access to timely and reliable information on
decisions and performance, it would be difficult to call public sector entities to account.
Unless there is accountability, that is, mechanisms to report on the usage of public
resources and consequences for failing to meet stated performance objectives,
transparency would be of little value. The existence of both conditions is a prerequisite
to effective, efficient and equitable managementin publicinstitutions.

UK Constitution Unit also observes that accountability (giving account) overlaps with
transparency. The law provides people with the mechanism to access information, which
they canthen use to hold government to account.

10.Robert Hazell, Measures of Success for Freedom of Information, Paper delivered at the 5th International Conference of Information Commissioners.
11.The Constitution Unit divides this question into a number of sub-questions and indicators, of which the following are examples:

-Is more information placed in the public domain through proactive means (voluntary publication of information, disclosure logs, other)?

-Is the breadth/quality/relevance of the information released greater under [the law]?

-Do requesters and officials believe that authorities are more transparent as a result of [the law]?
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Corruption

Corruption literally means to destroy (from the Latin corruptus). Oxford English Dictionary

defines 'Corruption'as follows:
Guilty of dishonest practices, (such) as bribery; without integrity; debased in character;
depraved; perverted; crooked; wicked; evil; decayed; putrid; infected; tainted. Applies
to one, esp. in public office, who acts on mercenary motives, without regard to honour,
right orjustice.

UN Public Administration Glossary defines 'Corruption' as follows:
Corruption is operationally defined as the misuse of entrusted power for private gain.
Transparency International further differentiates between "according to rule"
corruption and "against the rule" corruption. Facilitation payments, where a bribe is
paid to receive preferential treatment for something that the bribe receiver is required
to do by law, constitute the former. The latter, on the other hand, is a bribe paid to obtain
services the bribe receiveris prohibited from providing.

UN ECOSOC defines 'Corruption’as follows:
Corruption may be defined as conduct that amounts to: influencing the decision-making
process of a public officer or authority, or influence peddling; dishonesty or breach of
trust by a public officer in the exercise of his duty; insider dealing/conflicts of interests;
[and] influence peddling by the use of fraudulent means such as bribery, blackmail,
which includes the use of election fraud. It is a form of behaviour that deviates from
ethics, morality, tradition, law and civic virtue.
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Chapter |
Preliminary

1. Short title, extent and commencement

(1) This Act may be called the Right to Information Act, 2005.

(2) It extends to the whole of India except the State of Jammu and Kashmir.

(3) The provisions of sub-section (1) of Section 4, sub-sections (1) and (2) of Section 5,
Sections 12, 13, 15, 16, 24, 27 and 28 shall come into force at once, and the remaining
provisions of this Act shall come into force on the one hundred and twentieth day of its
enactment.

2. Definitions
In this Act, unless the context otherwise requires,—
(a) “appropriate Government” means in relation to a public authority which is
established, constituted, owned, controlled or substantially financed by funds
provided directly or indirectly—

(i) by the Central Government or the Union territory administration, the Central
Government;
(ii) by the State Government, the State Government;

(b) “Central Information Commission” means the Central Information Commission
constituted under sub-section (1) of Section 12;

(c)  “Central Public Information Officer” means the Central Public Information Officer
designated under sub-section (1) and includes a Central Assistant Public
Information Officer designated as such under sub-section (2) of Section 5;

(d)  “Chief Information Commissioner” and “Information Commissioner” mean the
Chief Information Commissioner and Information Commissioner appointed under
sub-section (3)of Section 12;

(e)  “competentauthority” means:—
(i) the Speaker in the case of the House of the People or the Legislative
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Assembly of a State or a Union territory having such Assembly and the
Chairman in the case of the Council of States or a Legislative Council of a State;

(ii) the Chief Justice of India in the case of the Supreme Court;

(i) the Chief Justice of the High Court in the case of a High Court;

(iv) the President or the Governor, as the case may be, in the case of other
authorities established or constituted by or under the Constitution;

(v) theadministrator appointed under Article 239 of the Constitution;

(f) “information” means any material in any form, including records, documents,
memos, e-mails, opinions, advices, press releases, circulars, orders, logbooks,
contracts, reports, papers, samples, models, data material held in any electronic
form and information relating to any private body which can be accessed by a
public authority under any other law for the time being in force;

Oralinstructions and accountability

The Supreme Court pronounced a landmark judgement in T.S.R. Subramanian & Ors. Vs.
Union of India & Ors.,”” on a public interest writ petition by 83 persons including former
Cabinet Secretary T S R Subramanian, seeking directions for insulating bureaucracy from
political interference.

A Bench of Justices K.S. Radhakrishnan and Pinaki Chandra Ghose referred to the
recommendations of the Hota Committee (2004) and the Santhanam Committee report,
which highlighted “the necessity of recording instructions and directions by public
servants.”

The Bench said: “We notice that much of the deterioration of the standards of probity and
accountability with the civil servants is due to the political influence of persons purporting
to represent those who are in authority. The Santhanam Committee on Prevention of
Corruption, 1962 has recommended that there should be a system of keeping some sort of
records in such situations. Rule 3(3) (iii) of the All India Service Rules specifically requires
thatall orders from superior officers shall ordinarily be in writing.”

It added, “Where in exceptional circumstances, action has to be taken on the basis of oral
directions, it is mandatory for the officer superior to confirm the same in writing. The civil
servant, who has received such information, in turn, is required to seek confirmation of the
directions in writing as early as possible and it is the duty of the officer superior to confirm
thedirectionin writing.”

12. Writ Petition (Civil) No.82 of 2011, October 31, 2013
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The Bench said: “There must be some records to demonstrate how the civil servant has
acted, if the decision is not his, but if he is acting on oral directions, instructions, he should
record such directionsinthefile. If the civil servantis acting on oral directions or dictation of
anybody, he will be taking a risk, because he cannot later take the stand the decision was in
fact not his own. Recording of instructions, directions is, therefore, necessary for fixing
responsibility and ensuring accountability in the functioning of civil servants and to uphold
institutional integrity.”

Pointing out that “democracy requires an informed citizenry and transparency of
information,” the Bench said: “Oral and verbal instructions, if not recorded, could not be
provided [to citizens]. By acting on oral directions, not recording the same, the rights
guaranteed to the citizens under the RTI Act could be defeated. The practice of giving oral
directions/instructions by the administrative superiors, political executive etc, would
defeat the object and purpose of RTI Act and would give room for favoritism and
corruption.”

The Bench, therefore, directed all State Governments and Union Territories toissue in three
months directions like Rule 3(3) (iii) of the All India Services (Conduct) Rules, 1968. The
petitioners said weak governance manifesting in poor service delivery, excessive
regulation, whimsical interventions for personal benefit, wasteful public expenditure,
inadequate transparency and lack of accountability had reduced effectiveness of
government policies and impinged on development.

Form of information

The appellant was asked to download the information from e-seva website. The
Commission observed that the PIOs cannot ask the applicant to download the information
from website. Instead, the PIO has to provide hard copies to the appellant on payment of
cost...”

Form of access
If the requested information is not available in electronic form as required by the
requester, it does not have to be created for the appellant.™

Opinions
[A]lthough “opinion” is indeed “information”, to so qualify it must be held in material
form.”

13. Appeal 10608/CIC/2010 DT.31.8.2012
14. CIC/MA/A/2006/0002 - 27 June 2006
15. Adjunct to Complaint No.CIC/WB/C/2007/00196-28.03.2008
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File notings

The Minister of State in the Ministry of Personnel, Public grievances and Pensions, replying

toa Question in the Rajya Sabha, stated as follows: "™
The Government vide Department of Personnel and Training Office Memorandum no
1/20/2009-IR dated 23rd June, 2009 has clarified that the file noting can be disclosed
except file noting containing information exempt from disclosure under section 8 of the
Right to Information Act, 2005.

File notings and fiduciary relationship
File notings are that part of the file in which an officer records his observations and
impressions meant for hisimmediate superior officers. Especially when the file, in which
the notings are contained, is classified as confidential, the entrustment of the file note by
a junior officer or a subordinate to the next higher or superior officer assumes the
character of an information supplied by a third party (in this case, the officer writing the
note to the next higher officer). This being so, any decision to disclose this information
has to be completed in terms of the provision of Section 11(1) of the RTI Act. When the
file notings by one officer meant for the next officer with whom he may be in a
hierarchical relationship, is in the nature of a fiduciary entrustment, it should not
ordinarily be disclosed and, surely not without the concurrence of the officer preparing
that note. When read together, Section 11(1) and Section 8(1) (e), unerringly point to a
conclusion that notings of a “confidential” file should be disclosed only after giving
opportunity to the third party, viz. the officer / officers writing those notes, to be heard."

Language

The High Court of Delhi in Suresh Chand Gupta v Deputy Commissioner of Police and Anr.”
insisted that assistance should be provided when the requester cannot understand the
records which are in English. The petitioner confined to a request that the PIO should
permit inspection of the concerned records, with the assistance of the counsel or someone
conversantin English.

PIO partly granted the request and allowed inspection as requested. The Petitioner, visited
the office and later addressed a letter contending that he was not conversant in English, and
could not properly inspect the records claiming to be aggrieved by the inaction of the
respondent directions have been soughtin these proceedings.

16. Rajya Sabha Unstarred Question No 73. Answered on 02.07.2009 by the Minister of State in the Ministry of Personnel, Public grievances and Pensions.
17. CIC/AT/A/2006/00363-3.11.2006
18. W.P.(C) 8228/2007,Date of Decision : 16th November, 2007
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Justice S. Ravindra Bhat held as follows:
Section 7, in my mind, strengthens the petitioner's claim to be provided the facility of
assistance of counsel and someone conversant in English. The object of the Act is to
provide access to informationin the custody of the executive agencies”.

If the petitioner, for some reasons, felt inhibited due to his not being fluent in English,
denial of appropriate assistance in fact would have resulted in withholding access to
information. Surely, thatis not the object of the Act or even the order.

In these circumstances, the respondents should grant the petitioner's request.
Accordingly, the respondent is directed to permit inspection of the concerned records
by the petitioner, who can be accompanied by his counsel or an authorized
representative.

(g) “prescribed” means prescribed by rules made under this Act by the
appropriate Government or the competent authority, as the case may be;

(h) “public authority” means any authority or body or institution of self-
governmentestablished or constituted,
(a) by orunder the Constitution;
(b) byanyotherlaw made by Parliament;
(c) byanyotherlaw made by State Legislature;
(d) by notification issued or order made by the appropriate Government, and
includes any—
(i) bodyowned, controlled or substantially financed;
(ii) non-Government organisation substantially financed,
directly or indirectly by funds provided by the appropriate Government;

Co-operative society

The Supreme Courtin Thalappalam Service Cooperative Bank Limited and Others v. State of
Kerala and Others [2013 16 SCC 82], was concerned with the issue whether a cooperative
society would fall within the definition of a public authority under the RTI Act.

The Court held that a co-operative society is not a public authority unless the society
satisfies certain requirements such as whether the society is controlled by the appropriate
Government or whether the society is substantially financed by the appropriate
Government.

10
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The Supreme Court further held asfollows:

BURDEN TO SHOW: 40. The burden to show that a body is owned, controlled or
substantially financed or that a non-government organization is substantially financed
directly or indirectly by the funds provided by the appropriate Government is on the
applicant who seeks information or the appropriate Government and can be examined
by the State Public Information Officer, State Chief Information Officer, State Chief
Information Commission, Central Public Information Officer etc., when the question
comes up for consideration.

(i) “record” includes,—
(a) any document, manuscript and file;
(b) any microfilm, microfiche and facsimile copy of a document;
(c) any reproduction ofimage orimages embodied in such microfilm (whether
enlargedornot); and,
(d) any other material produced by a computer or any other device;

Unsigned documents
...being part of the record as defined u/s 2(i) (a), even copies of unsigned documents can
be provided certifying that they are in fact unsigned documents.*

(j) “right to information” means the right to information accessible under this Act
which is held by or under the control of any public authority and includes the right to-

(i) inspection of work, documents, records;

(ii) taking notes, extracts, or certified copies of documents or records;

(iii) taking certified samples of material;

(iv) obtaining information in the form of diskettes, floppies. tapes, video
cassettes orin any other electronic mode or through printouts where such
information is stored in a computer or in any other device;

Certified copy

Essentials of a certified copy are set out in section 76 of the Indian Evidence Act, 1872: a
copy of the document, at the foot of which a certificate written that it is a true copy of such
document or part thereof, as the case may be, and such certificate shall be dated and
subscribed by such officers with his name and his official title, and shall be sealed whenever
such officer is authorized by law to make use of a seal, and such copies so certified shall be

19. CIC/WB/A/2006/00270-9.10.2006

11
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called certified copies.
Relevant provisions of the Indian Evidence Act, 1872 are as follows:
74.Publicdocuments - The following documents are Public documents-
(1) Documents forming the acts, or records of the acts

(i) Ofthe sovereign authority,

(ii) Of Official bodiesandthe Tribunals,and

(iii) Of public officers, legislative, judicial and executive, of any part of India or of

the Commonwealth, or of a foreign country.
(2) Publicrecords kept in any State of private documents.

75. Private documents - All other documents are private.
76. Certified copies of Public Documents - Every public officer having the custody of a
public document, which any person has a right to inspect, shall give that person on
demand a copy of it on payment of the legal fees there for together with a certificate
written at the foot of such copy thatitis a true copy of such document or part thereof, as
the case may be, and such certificate shall be dated and subscribed by such officers with
his name and his official title, and shall be sealed whenever such officer is authorized by
law to make use of a seal, and such copies so certified shall be called certified copies.
Explanation - Any officer who, by the ordinary course of official duty, is authorized to
deliver such copies, shall be deemed to have the custody of such documents or parts of
the publicdocuments of which they purport to be copies.

Compilation of information

The Department of Personnel and Training (DOPT), the central nodal agency to oversee the

implementation of the RTl Actissued an Office Memorandum® which states as follows:
It need to be noted that the sub-section [sub-section (9) of Section 7] means that if the
information is sought in the form of a photocopy, it shall be provided in the form of
photocopy and if it is ought in the form of a floppy, it shall be provided in that form
subject to the conditions in the Act etc. It does not mean that the PIO shall re-shape the
information.
...Careful reading of the definition of 'information' and 'right to information' makes it
clear that a citizen has a right to get the material, inspect the material, take notes from
the material, take extracts or certified copies of the material, take samples of material,
take in the form of diskettes etc. The PIO is required to supply such material to the citizen
who seeks it. The Act, however, does not require the Public Information Officer to
deduce some conclusion from the 'material' and supply the 'conclusion' so deduced to

20. N0.11/2/2008-IR on 10 July, 2008.

12
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the applicant. The PIO isrequired to supply the 'material' in the form as held by the public
authority and is not required to do research on behalf of the citizen to deduce anything
from the materialand then supplyitto him.

Hypothetical questions
The Appellantin his application to the PIO at Point Nos. 1 to 3 has posed questions to the
PIO as to what action would be taken and when it would be taken against ... for filing false
case and causing harassment to him.
The request of the Appellant does not come under the definition “information” as
defined U/s 2(f) of the RTI Act, 2005. According to Sec.2(f) of the RTI Act, 2005, the P10 is
obligated to furnish the information that is held by him. The Appellant herein has sought
information on hypothetical questions and non-existent information. In this regard it is
to be made clear that only such information is required to be supplied under the Act
which “exists” and is “held” by the publicauthority or held under the control of the public
authority.
The PIO is not obligated to create information or to interpret information or to solve
imagined problems raised by the applicants or to furnish replies to hypothetical
questions.”

{

Appropriate forum
[The Appellant] specifically cited the calculation of his earned leave entitlement and has
alleged wrongful calculation. As per the RTI Act, the liability of the Respondent is only to
furnish information on “as it is” “where it is” basis. If the earned leave entitlement is
wrongly calculated, it is for the Appellant to agitate before the Competent Authority and
RTlis not the Forum for going into entitlements and calculations.”

Videography
If an applicant wishes to make copies of records/ samples given to him for inspection at
his own expenses, it is not for the Public Authority to object to the form in which the
copies are being made, provided it is restricted to the information permissible under the
Act. There is no provision in the Act disallowing Videography, and therefore, cannot be
excluded unless it violates the parameters of any information sought and agreed to be
provided.”

21. APIC- Appeal No.932/CIC/2009, Dt. 17-06-2009
22. Appeal No0.1072/CIC/2009, dated 07-10-2009
23. CIC/WB/A/2006/00144 -- 3 Aug.2006
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Information held
In one case, Records of the court martial trial' were destroyed after a retention period of 10
years under Army Rule 146. The Commission held:
Information did not exist, it was physically impossible to provide it. There is no liability
under RTIA of a public authority of supply non-existent information.”

Weeding out the information
As for the supply of information, in one case the information asked for by the Appellant
was weeded out as per their official guidelines. The commission recommends, in such
cases where the information has been weeded out, the respondents should provide
appellant with a copy of the rules on the basis of which the files have been weeded out
and alsoissue a certificate to this effect.”

Information held - untraceable records

We notice that the Ministry of Defense and the Department of Defense Accounts have
made a diligent search to trace if any information about Govt. decision on the
equivalence between the ranks of the civilian employees and their counterparts in
the Armed Forces exists. Their search yielded no result. They have accordingly
informed the complainant that they could not trace the information requested by him.
We have no option but to sail along with the CPIOs of the Ministry of Defense as well as
the Department of Defense Accounts in their conclusion that their search failed
to unearth the information requested by the complainant. They were notin a
position to confirm or deny that such information existed. Their dilemma is for anyone
tosee. Itwould be fair to assume that the information as requested by the
complainant is “untraceable” rather than “non-existent.”*

Creation of information
Under sec. 2(j) of the RTI Act only information as held by or under the control of any
public authority can constitute a right to information for which a citizen can claim access.
This cannot be construed to demand creation of information as has been sought in the
first case in this matter, asking measurements to be taken. Here too, even if Chief
architect is to considered custodian of information it is not clear how he can be asked to
take create information if not in his possession.”’

24. CIC/AT/A/2006/20 - 23 March 2006

25. CIC/OK/C/2006/00179

26. CIC/AT/A/2006/00073 — 4 July 2006

27. CIC/WB/A/2006/00379; 00380 & 00381-21.12.2006
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Information held by a citizen himself

The purpose of the RTI Act is to allow access to a citizen to information held by a public
authority. The key element is provision of information. Insofar as information is held by a
citizen himself, it must be construed that he already had access to such information and
his seeking the same from a publicauthority is a wholly infructuous exercise.

In such cases, it should suffice if the public authority intimates to the appellant whether
or not his/her letters/petitions had been received by that public authority and the dates
thereof. If he wants to have copies of his own letters written to the public authority, he
better looks up his own records. In all such cases, the key information to be transmitted
to an information-seeker, when such information pertains to the copies of letters he
himself might have written to public authority, is that the public authority was or was not
in possession of those letters/petitions. The public authority has no obligation beyond
supplying the above-mentioned information to the information-seeker.*

Destruction of records
The respondents claimed that the documents asked for by the complainant had been
destroyed as per the procedure for destruction of records. The respondents are directed
to provide to the appellant the rules / information regarding destruction of records / files
and the particulars about the destruction of the documents requested by the
complainant.”

Can arequester seek opinions of the authorities?
The PlO is required to 'provide information' which is available in any form with her office
rather than giving her ' personal opinion' on the questions asked by the requester.™

Information sought is available in the Gazette
...even if information sought is available in the Gazette, [PIO] is bound to furnish the
information and cannot ask the information seeker to search for the same elsewhere.”

Information
Citizens can ask for copies of documents containing the information. But they cannot
seek opinions through a questionnaire.”

28. CIC/AT/A/2006/00411-5.12.2006

29. CIC/AT/C/2006/00111-20.11.2006
30. CIC/MA/A/2006/00150-19 June,2006
31. F. No. PBA/06/136-4.10.2006

32. CIC/OK/A/2006/00049 - 2 May 2006
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Information in the memory
The appellant is under an erroneous impression of that not only he has a right to
information, he also has a right to the information in the memory of a public authority.
There is no obligation to disclose such information.”

Destruction of records
The respondents claimed that the documents asked for by the complainant had been
destroyed as perthe procedure for destruction of records.
The respondents are directed to provide to the appellant the rules / information
regarding destruction of records / files and the particulars about the destruction of the
documents requested by the complainant.™

Certified Copies
...attested copies that had been supplied had the same dictionary meaning as 'Certified

(k)
(l)

(m)

(n)

1 35

Copies'.

“State Information Commission” means the State Information Commission
constituted under sub-section (1) of Section 15;

“State Chief Information Commissioner' and “State Information
Commissioner” mean the State Chief Information Commissioner and the
State Information Commissioner appointed under sub-section (3) of Section
15,

“State Public Information Officer” means the State Public Information
Officer designated under sub-section (1) and includes a State Assistant
Public Information Officer designated as such under sub-section (2) of
Section 5;

“third party” means a person other than the citizen making a request for
information and includes a public authority.

Whether a publicauthority can appeal against the decision of a PIO/Appellate Authority
The Full Bench of the CIC in Mrs. Guninder Kaur Gill v DCP EOW answered this question as

follows:

[T]he term “third party” wherever it occurs in the RTI Act shall ipso facto include a Public
Authority. Over and above the definition of “third party” is an inclusive one, which

33. CIC/AT/A/2006/00296-20.11.2006
34. CIC/AT/C/2006/00111-20.11.2006
35. CIC/WB/C/2006/00152-30.10.2006
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makes its meaning wide and extensive. In this context, Section 11(1) is pertinent. Under
Section11(1), whenever a CPIO intends to disclose aninformation or record —
(i) whichrelates to and has been treated as confidential by that “third party'; or
(ii) which has been supplied by a third party and has been treated as confidential
by that third party
-the CPIO shall give a written notice to such third party of the request and of his intention
to disclose the information. Section 19(2) confers a right on a Public Authority of
preferring an appeal before the First Appellate Authority against the decision of CPIO.
Thus, if the CPIO decides to disclose information that relates to a Public Authority and if
the Public Authority has treated the information as confidential, it can submit an appeal
before the First Appellate Authority under Section 19(2) of the RTI Act.

The issue still remains as to whether a Public Authority can appeal against the
decision of its own CPIO. In this context, the opening words of Section 19(1) are
important. It says that any person can prefer an appeal who —

(i) does not receive a decision within time specified; or
(i) is aggrieved by a decision of the CPIO
It may be mentioned that the word "person’ has not been defined inthe Act butitis wide
enough to include a Public Authority, which is a juristic entity and as such is a “person” in
the eye of law.
The right of appeal is a legal right and is available to every aggrieved party to a
proceedingand thisright cannot be taken away unless law explicitly providesit.
Insofar as an appeal before the CIC is concerned, Section 19(3) of the Act refers, which
reads as under:
“19(3) A second appeal against the decision under sub-section (1) shall lie within
ninety days from the date on which the decision should have been made or was
actually received, with the Central Information Commission or the State
Information Commission;
Provided that the Central Information Commission or the State Information
Commission, as the case may be, may admit the appeal after the expiry of the
period of ninety days if it is satisfied that the appellant was prevented by
sufficient cause fromfiling the appealintime.”
The opening words of the sub-section makes it clear that the 2nd appeal is against the
decision passed by the First Appellate Authority and it can be preferred by any of the
aggrieved parties.”

36. CIC/AT/A/2006/00074 and CIC/WB/A/07/00679 ,Date of Decision: 02.08.2007
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Chapter Il

Right to information and obligations of public authorities

3. Right to information
Subject to the provisions of this Act, all citizens shall have the right to information.

Paragraph 8 of the Guide for the Public Authorities- Guidelines for the public authorities

under the Right to Information Act,2005, published by the Department of Personnel &

Training, Ministry of Personnel, P.G. and Pensions, Government of India” states as follows:
8. The Act gives the right to information only to the citizens of India. It does not make
provision for giving information to Corporations, Associations, Companies etc. which are
legal entities/persons, but not citizens. However, if an application is made by an
employee or office bearer of any Corporation, Association, Company, NGO etc.
indicating his name and such employee/office bearer is a citizen of India, information
may be supplied to him/her. In such cases, it would be presumed that a citizen has sought
information at the address of the Corporation etc.

Citizen
Evenifinformationis sought by an office bearer of an Association/Union, the same
should be treated as valid in terms of the provisions of the RTI Act.*®

4. Obligations of public authorities
(1) Every public authority shall-

a) maintainallits records duly catalogued and indexed in a manner and the form which
facilitates the right to information under this Act and ensure that all records that are
appropriate to be computerized are, within a reasonable time and subject to
availability of resources, computerized and connected through a network all over
the country on different systems so that access to such records is facilitated;

Paragraph 2 of the 'Guide for the Public Authorities- Guidelines for the public authorities
under the Right to Information Act,2005', published by Department of Personnel &
Training, Ministry of Personnel, P.G. and Pensions, Government of India® states as follows:

37.0.M.No.1/4/2008-IR dated: 25th April, 2008
38. 139/ICPB/2006-25.10.2006
39. 0.M.N0.1/412008-IR dated: 25th April, 2008
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2.The Act casts important obligations on publicauthorities so as to facilitate the
citizens of the country to access the information held under their control. The
obligations of a public authority are basically the obligations of the head ofthe
authority, who should ensure that these are metinright earnest. Reference made
to publicauthorityin this documentis, infact, areferencetothe head of the public
authority.

Record management
Record Management system ought to be improved such that information which are
to bedisclosed to public could be easily provided, after delineating the information
thatis exempted underthe Act.”

Computerization of land records

...the Chief Secretary NCT of Delhiis directed to ensure that vide the provisions of
sec. 4(1) (a) the Land Acquisition records may be duly collected and indexed in a
manner and form which facilitates the right to information under this Act and are
within a reasonable time computerized and connected through a network on
different systems so that access to such records is facilitated. The Govt. of NCT of
Delhi is advised to make the necessary finances available to the Revenue
Department, NCT Delhi to ensure compliance of these directions.”

b) Publish within one hundred and twenty days from the enactment of this Act,—

(i)  theparticulars of its organisation, functions and duties;

(ii) the powersand duties of its officers and employees;

(i) the procedure followed in the decision making process, including channels
of supervision and accountability;

(iv) thenorms set by it for the discharge of its functions;

(v) therules, regulations, instructions, manuals and records, held by it or under
its ontrol or used by its employees for discharging its functions;

(vi) astatement of the categories of documents that are held by it or
underits control;

(vii) the particulars of any arrangement that exists for consultation with, or
representation by, the members of the public in relation to the formulation of
its policy orimplementation thereof;

40. CIC/OK/A/2006/00016 - 15 June 2006
41. CIC/WB/A/2006/00435-28.11.2006
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(viii) a statement of the boards, councils, committees and other bodies consisting of
two or more persons constituted as its part or for the purpose of its advise, and as
to whether meetings of those boards, councils, committees and other bodies are
open to the public, or the minutes of such meetings are accessible for public;

(ix) adirectory of its officers and employees;

(x) the monthly remuneration received by each of its officers and employees, including
the system of compensation as provided in its regulations;

(xi)  the budget allocated to each of its agency, indicating the particulars of all plans,

proposed expenditures and reports on disbursements made;

(xii) the manner of execution of subsidy programmes, including the amounts allocated
and the details of beneficiaries of such programmes;

(xiii) particulars of recipients of concessions, permits or authorizations granted by it;

(xiv) details in respect of the information, available to or held by it, reduced in an
electronic form;

(xv) the particulars of facilities available to citizens for obtaining information,
including the working hours of a library or reading room, if maintained for public
use;

(xvi) thenames, designations and other particulars of the Public Information Officers;,

(xvii) such other information as may be prescribed; and thereafter update these

publications everyyear;

The Right to Information Act 2005 seeks to provide for setting out the practical regime of
right to information for citizens to secure access to information under the control of public
authorities, in order to promote transparency and accountability in the working of every
public authority. An important aspect of the Act pertains to the obligation of public
authorities to proactively disseminate information to the members of public.

The RTI Act mandates every publicauthority to:
* Discloseinformation as required under the 16 sub-clauses of section 4 (1) (b).

*  Takestepsto provide the information voluntarily to the publicat regularintervals so
that publichas minimum resort to the use of this Act to obtain information. [Section
4(2)]

¢ Disseminateinformation widely and in a form and manner easily accessible to the
public. [Section 4(3)]

e  Provideinformationinthelocal language and adopt the most effective method of
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communication for dissemination of information.

Make information accessible to the extent possible in electronic format with the
concerned Public Information Officer, available free of cost or at such cost of the
medium or the prescribed print cost price. [Section 4(4)]

Means of dissemination of the above information should include:

Notice Boards

Newspapers

Publicannouncements

Media broadcasts

Internet

Any other meansincluding inspection of offices of any publicauthority.

Key points

L[]

L[]

L[]

The publicauthority should have published this information by 12 October 2005.
Field offices also should publish similarinformation pertaining to their activities.
Thisinformation should also be published in Official language.

Physical copies of publications should be available free or at print cost price with the
PIO.

Electronic copies should be available free or at cost of the medium with the P10.
Electronic copies should be posted on website.

Website should have a separate link/button named 'Right to Information', which
would provide all the relevant information and documents including a list of
designated APIOs, PIOs and Appellate Officers with their addresses, telephone
numbers, Fax numbers and e-mail IDs.

Theroad ahead
Timely dissemination of relevant information in a clearly understandable form under the
RTIActis acontinuous process. The publicauthority should aim to:

Publish all relevant facts while formulating important policies or announcing the
decisions which affect public [Section 4(1) (c)]

Provide reasons for its administrative or quasi-judicial decisions to affected persons
[Section 4(1) (d)]

Update the information provided under Section 4(1) (b) every year.

Obligations of a public authority
Paragraph 2 of the 'Guide for the Public Authorities- Guidelines for the public authorities
under the Right to Information Act,2005', published by Department of Personnel &
Training, Ministry of Personnel, P.G. and Pensions, Government of India states as
follows:*

42. 0.M.No0.1/412008-IR dated: 25th April, 2008
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2. The Act casts important obligations on public authorities so as to facilitate the citizens
of the country to access the information held under their control. The obligations of a
public authority are basically the obligations of the head of the authority, who should
ensure that these are met in right earnest. Reference made to public authority in this
documentis, in fact, areference to the head of the publicauthority.”

Updating

Paragraph 19 of the 'Guide for the Public Authorities- Guidelines for the public authorities
under the Right to Information Act, 2005', published by Department of Personnel &
Training, Ministry of Personnel, P.G. and Pensions, Government of India states as follows: "

19. An another important point to note is that it is not sufficient to publish the above
information once. The publicauthority is obliged to update such information every year.
It is advisable that, as far as possible, the information should be updated as and when
any development takes place. Particularly, in case of publication on the internet, the
information should be kept updated all the time.

Display boards

The appellantrequested the P10, to inform the follow up action takenin respect of Section 4
in RTI Act, 2005 in the P.D. Offices from Women & Child Welfare Development Agencies and
C.D.P.O. of Guntur District.

The Commission directed the PIO and the Appellate Authority to display board in Telugu in
their offices at prominent places showing particulars of PIOs / FAA in their department. This
commission further directed to follow Sec. 4 (1) (a) and 4(2) and also to designate APIO's at
Anganwadi's as per RTI Act 2005 within four weeks from the date of receipt of this order and
report compliance to this commission.*

Compensation for non-publication of information

In a landmark Decision, compensation was awarded by the CIC for non-publication of
information under section 4(1)(d) which is another obligation of the public authority similar
tothe one undersection 4(1)(b):

Inthe present case, the issue is publishing of information of beneficiaries on the Old Age
Pension Scheme and not a failure to respond to an RTlapplication. The RTI Act 2005 is

43. 0.M.N0.1/412008-IR dated: 25th April, 2008
44. APIC-Order in Appeal No: 8261/IC-111/2009, Dt 31-10-2011
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quite clear on the issue of suo moto disclosure, which is what complainants in the
present case demand. Sec.4 (1) sub-section (b) sub-section (xiii) reads as follows:

“Every public authority shall publish within one hundred and twenty days from the
enactment of this Act the manner of execution of subsidy programmes, including the
amounts allocated and the details of beneficiaries of such programmes; particulars of
recipients of concessions, permits or authorizations granted by it;

But the issue of concern in this case, which is the discontinuance or suspension of a
scheme, can be defined as an administrative decision. Therefore, the above sub section
of sec.4(1) may be read with sec. 4(1) sub sec.(d) which reads as follows:

“Every public authority shall provide reasons for its administrative or quasi-judicial
decisions to affected persons.”

As is, therefore, laid down in the law, this information was expected to have been
published within 120 days from the enactment of this Act, which was June 21, 2005. The
'Old Age Stipend Scheme' was evidently in operation in June 2005, and seems to have
been discontinued, at least insofar as complainants are concerned only in April 2007.
Yet, this has not been published to date. PIO Shri S.K. Jha, Dy. Commissioner (South) is,
therefore, directed to comply within twenty working days of the date of issue of this
Decision with the requirements of Sec. 4(1)(b)(xiii) read with sec. 4(1)(d) of the RTI Act
with regard to the 'Old Age Stipend Scheme', under intimation to Shri Pankaj K.
Shreyaskar, Joint Registrar of this Commission. This can also include the necessary
information on Widows' Pension.

Because the failure of the public authority cited above, cannot be ascribed as a failure of
a PIO rendering him/her liable for penalty u/s 20(1), since the complaint is not one of
failure to respond to an RTI application, no penalty will lie. However, it is clearly
established that the complainants have suffered loss as a result of not being provided
the information suo moto, as required under Sec 4 (1) of the Act. For this we find that
the demand for compensation is reasonable. However, the amount will require to be
determined. Shri SK Jha, Deputy Commissioner will therefore pay an adhoc amount of
Rs 1000/- to each of the complainants u/s 19 (8) (b), within one month of the date of
issue of this Decision Notice under intimation to Shri Pankaj K. Shreyaskar, Joint

23



The Right to Information Act 2005: A Handbook for Public Authorities

Registrar of this Commission. He will in the meantime also enquire into the loss or
detriment suffered by each after hearing them, and send us a report by March 31,2008
to enable us to determine any further compensation payable to complainants by the
publicauthority.”

(c) publish all relevant facts while formulating important policies or
announcing the decisions which affect public;

(d) provide reasons for its administrative or quasi-judicial decisions to affected
persons;

Voluntary disclosure

A public authority is required to make pro-active disclosure of all the relevant information
as per provisions of Section 4(1)(b), unless the same is exempt under the provisions of
Section 8(1). In fact an information regime should be created such that citizens would have
easy access to information without making any formal request for it.*

4(2) Itshall be a constant endeavor of every public authority to take steps in accordance
with the requirements of clause (b) of sub-section (1) to provide as much
information suo motu to the public at regular intervals through various means of
communications, including internet, so that the public have minimum resort to the
use of this Act to obtain information.

Voluntary disclosure
Section 4 (2) and (3) of the RTI Act calls for continuous improvement of publication
of voluntary disclosures in keeping with the resources available. A citizen can
complain - because the Department has not updated their information, thus
causing damage and risk."’

Suo-motu disclosure on official tours
Government of India issued following advice to all the central public authorities:*
Public Authorities may proactively disclose the details of foreign and domestic official
tours undertaken by Minister(s) and officials of the rank of Joint Secretary to the
Government of Indiaand above and Heads of Departments, since 1stJan.2012.
Information to be disclosed proactively may contain nature of the official tour, places
visited, the period, number of people included in the official delegation and total cost of
such travel undertaken. Exemptions under Section 8 of the RTI Act, 2005 may be taken in
view while disclosing the information. These advisory would not apply to security and

45. Complaint Nos.CIC/WB/C/2007/00803-00806 & 00887-00896,3.3.2008

46. 24/IC(A)/2006 - 16 April, 2006

47. CIC/WB/C/2006/00081- 13 July, 2006

48. Department of Personnel & Training, O.M. No. F. No. 1/ 8/2012-IR,11 Sep.2012
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intelligence organizations under the second schedule of the RTI Act, 2005 and CVOs of
publicauthorities.

(3) For the purposes of sub-section (1), every information shall be disseminated widely and
insuch form and manner which is easily accessible to the public.

(4) All materials shall be disseminated taking into consideration the cost effectiveness, local
language and the most effective method of communication in that local area and the
information should be easily accessible, to the extent possible in electronic format with the
Central Public Information Officer, or State Public Information Officer, as the case may be,
available free or at such cost of the medium or the print cost price as may be prescribed.

Explanation:— For the purposes of sub-sections (3) and (4), “disseminated” means making
known or communicated the information to the public through notice boards, newspapers,
public announcements, media broadcasts, the internet or any other means, including
inspection of offices of any public authority.

5. Designation of Public Information Officers

(1) Every public authority shall, within one hundred days of the enactment of this Act,
designate as many officers as Central Public Information Officers or State Public Information
Officers, as the case may be in all administrative units or offices under it as may be necessary
to provide information to persons requesting for the information under this Act.

The Minister of State in the Ministry of Personnel, Public grievances and Pensions stated in
the Lok Sabhaas follows:"
The Act does not require creation of the post(s) of the public information officers. The
public authorities, as per provisions of the Act, have designated the officers as public
information officers.

On another occasion, the Minister stated in the Lok Sabha as follows:™
The Right to Information Act, 2005 contains provisions enabling the Public Information

Officers to work objectively and fearlessly.

(2) Without prejudice to the provisions of sub-section (1), every public authority shall

49. Lok Sabha Unstarred Question No 1023. Answered on 25.11.2009 by the Minister of State in the
Ministry of Personnel, Public grievances and Pensions
50. Lok Sabha Unstarred Question No 1762. Answered on 28.11.2007 by the Minister of State in the
Ministry of Personnel, Public grievances and Pensions.
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designate an officer, within one hundred days of the enactment of this Act, at each sub
divisional level or other sub-district level as a Central Assistant Public Information Officer or
a State Assistant Public Information Officer, as the case may be, to receive the applications
for information or appeals under this Act for forwarding the same forthwith to the Central
Public Information Officer or the State Public Information Officer or senior officer specified
under sub-section (1) of Section 19 or the Central Information Commission or the State
Information Commission, as the case may be.

Provided that where an application for information or appeal is given to a Central Assistant
Public Information Officer or a State Assistant Public Information Officer, as the case may
be, a period of five days shall be added in computing the period for response specified under
sub-section (1) of Section 7.

Canan APIOssign aresponse letter?

e The Act has surely limited the APIO's role only to receiving applications for
information and appeals and transmitting the same to their proper destination. His
responsibilities are not co-extensive with the P.I.O. However, this action of the APIO
should not create as special disability for the requester in exercising his rights under
the Act.

¢ In the normal course an applicant for information has a right to receive the reply
from the PIO and the PIO only. We, however, see no legal difficulty in the PIO using
the services of an APIO to transmit the former's decision on the application for
information through the APIO.

¢ Inourunderstanding, this will not lead to any miscarriage of justice or place undue
restriction on aninformation seeker's rights under the RTI Act.

*  We, however, like to caution that any order issued by a APIO on behalf of PIO must

clearly state that the former was only transmitting the orders of latter and should
also state the name and the designation of the PIO on whose behalf the APIO might
be acting. This will enable the information seeker to bring against the PIO any charge
of delay etc. if that happensto be the case.
In this instant case, the order was, no doubt, signed by the Assistant PIO, Shri
Ramesh Chand Sapra, but the order very clearly stated that this was from the “Office
of the Public Information Officer-cum-Dy. Commissioner of Police: West Delhi”
Quite obviously, therefore, the appellant was not handicapped in knowing the
identity of PIO handling his case, even though the reply was signed by the APIO.™

51. CIC/AT/A/2006/00059-5 May, 2006
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APIO
It is only a PIO who is required to provide information to the requesters. When a
request is received by an APIO heis required only to forward the same forthwith to a
PIO of the public authority.”

(3) Every Central Public Information Officer or State Public Information Officer, as the case
may be, shall deal with requests from persons seeking information and render reasonable
assistance to the persons seeking such information.

Courtesy
DOPT issued an Office Memorandum No.4/9/2008-IR on 24th June, 2008, which states
as follows:

[Tlhe responsibility of a public authority and its public information officers (PIO) is
not confined to furnish information but also to provide necessary help to the
information seeker, wherever necessary. While providing information or rendering
help to a person, it is important to be courteous to the information seeker and to
respect his dignity.

Many organizations / training institutions are conducting training programmes on
the Right to Information Act. The public authorities should ensure that their PIOs
and other concerned officers are exposed to such training programmes. The public
authorities may also organize training programmes at their own level. While
imparting such training, the officers should be sensitized about the need of
courteous behavior with the information seekers.

CIC made it very clear that the responsibility of the Public Information Officer (s) is not only
to provide information under RTI Act but also to respect the dignity of the citizen. It is,
therefore very important that Public Authorities maintain certain general level of courtesy
with the information seekers and a system to this effect be put in place by each department
of the Government.”

(4) The Central Public Information Officer or State Public Information Officer, as the case
may be, may seek the assistance of any other officer as he or she considers it necessary for
the proper discharge of his or her duties.

52.10/01/2005 - CIC - 25 February 2006
53. CIC, Annual Report 2006-07.
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PIO
Under the Act, the CPIO may take the assistance of any other officer rom his
department. Therefore, the documents signed on his behalf by any other officer
designated by him should be acceptable to the appellant.™

Multiple PIOs
If multiple number of PIOs are appointed in the same public authority there is no scope
to either ask the citizen to approach another PIO within the same public authority or
send the request to another PIO within the same public authority (P.A.) Only in a case
where the information sought is held by another P.A. other than the one which has
designated heras PIO, she can transfer the request to that P.A. for furnishing information
tothe applicantdirectly.”

(5) Any officer, whose assistance has been sought under sub-section (4), shall render all
assistance to the Central Public Information Officer or State Public Information Officer, as
the case may be, seeking his or her assistance and for the purposes of any contravention of
the provisions of this Act, such other officer shall be treated as a Central Public Information
Officer or State Public Information Officer, asthe case may be.

Other officers
PIO, who has received the request form the requester, is under obligation to seek
information from his colleague and provide it to the requester. His colleague who wasto
provide the information as per sec. 5(5) would become deemed PIO and expected to
provide the - P10, who received the original request - the required information.*

6. Request for obtaining information

(1) A person, who desires to obtain any information under this Act, shall make a request in
writing or through electronic means in English or Hindi in the official language of the area in
which the application is being made, accompanying such fee as may be prescribed, to—

(a) he Central Public Information Officer or State Public Information Officer, as the case
may be, of the concerned public authority;
(b) the Central Assistant Public Information Officer or State Assistant Public Information

54.111/1C(A)/2006 — 13 July,2006.
55.ICPB/C1/CIC/2006 - 6 March, 2006.
56.CIC/AT/A/2006/00015 - 1 March, 2006.

28



The Right to Information Act 2005: A Handbook for Public Authorities

Officer, as the case may be, specifying the particulars of the information sought by
himor her:
Provided that where such request cannot be made in writing, the Central Public Information
Officer or State Public Information Officer, as the case may be, shall render all reasonable
assistance to the person making the request orally to reduce the same in writing.

Request forinformation needs to be 'specific’

The request of the Appellant u/s 6(1) of RTI Act to the Commissioner and |.G. of
Registration and Stamps to fix up separate dates for inspection of “proceedings/
functioning/ activities etc. of” 14 Sub Registrar offices in Hyderabad.

The RTI Act in Sec. 6(1) lays down that a person who desires to obtain information shall
make a request to the PIO specifying the particulars of information sought. Sec. 2(f)
defines what information” is and Sec. 2(j) clothes the applicant with the required right to
obtain the information. The DelhiHigh Courtin Election Commission of India Vs. CIC (WP
No0.4715 of 2008) held that Sec. 2(f) and 2(j) should be read together. The expression
“Right to information” should be defined with reference to the term “information”. Itisa
pre-condition for access to any material / details sought whether it falls within the
definition “information” in Sec. 2(f). The Appellant in this case has not specified any
“information” as defined in Sec. 2(f). He simply requested for fixing dates for inspection
of 14 Sub Registrar offices.

.. The request of the Appellant for inspection does not fall under the definition of
“information” in Sec. 2(f).”

Arequest forinformation need not point to file numbers

The representative of the Complainant submitted that he sought duly attested copies of
municipal permission and mutation certificates in respect of house No. 3-4-236, 237,
238, 239 and 240. He also submitted that the sought information was not provided by
the Public Information Officer.

The Public Information Officer submitted that the sought information is old and unless
permission number is mentioned, itwould be difficult to trace out the concerned file.

... The Commission is unable to understand how a common man can ascertain the
Permission number or the file number of the GHMC. Insisting an applicant under the RTI
Act to indicate the proceeding number or file number would amount to denial of

57. Telangana State information Commission, Appeal No. 22730/CIC/2017, Dated: 17-5-2018
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information. The Commission directs the Public Information Officer to make thorough
search of its records and furnish the sought information within two weeks from the date
of receipt of this order.

The RTI Act recognizes the right of a citizen to access information under the control of
public authority to promote transparency and accountability. In furtherance of this
objective, sec 4(1)(a) of the RTI Act makes it obligatory for every public authority to
maintain all its records duly catalogued, indexed and computerized in a manner and
form to facilitate the Right to information under the RTI Act, 2005. A person seeking
information from GHMC will generally be quoting the house number as he will not be in
a position to access the proceeding number or the File number. This Commission is of
the considered view that in order to facilitate access to information under the RTI Act,
the GHMC shall initiate steps to index and computerize its records to query the sought
information with reference to the house number.

In exercise of the power vested under sec 19(8) (a)(iv) of the RTI Act, 2005 this
Commission recommends that the Greater Hyderabad Municipal Corporation should
make necessary changes to its practice in relation to the maintenance of its
computerized records to facilitate Right to information with reference to house
numbers.”

Initial application fee

The Department of Personnel and Training, entrusted with the responsibility of
implementation of the law, had to suggest, “If any public authority does not have any
Accounts Officer, an officer may be designated as such for the purpose of receiving fee”, in
their Guide for the Public Authorities.

Dr E.M. Sudarsana Natchiappan, the then Chairman of the Rajya Sabha Department-
Related Parliamentary Standing Committee on Personnel, Public Grievances, Law and
Justice, intheir 25th and 31st reports opined that “the application under RTI Act should not
be rejected for nonpayment of fee at the initial stage” and the initial application fee can be
collected at the time of providing information by includingitin the further fees.

58. Telangana State information Commission, Complaint No. 24721/CIC/2017, Dated: 17-05-2018
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There are two types of fees under the RTI Act: the initial application fee and further fees
'representing the cost of providing the information'. The Committee is against the rejection
of an application under RTI merely on non-payment of Rs.10; such rejection is not justified
and 'against the very spirit' of the Act itself which calls for proactive dissemination of
information. The Act does not provide for payment of fee at the initial stage and the
provision of Rs.10 as fee for first entertaining the application has been provided in the Rules
made by the Government. The Committee observed that if a rule goes against the spirit of
the Act, it may be quashed.

Excess fee
The PIO had rejected the 6(1) application filed by the appellant on 27-01-2012 on the
ground that the applicant had paid excess amount i.e., Rs.20/- towards the application
fee. The rejection by the PIO on account of excess payment of application fee is not
correct. Itis common practice that whenever court fee stamps or other stamps required
to be affixed of particular denomination are not available higher denomination are
affixed and they are accepted by various authorities including the Courts.*

Should arequest be typewritten?
PIO rejected a request that it had not been typewritten. CIC condemned the PIO's action
because the Act specifically provides for applications to be submitted “in writing” {Sec6 (1)}
and held:
If the refusal to receive the application is only because it is handwritten as alleged, the
refusal cannot be said to have been with reasonable cause as required u/s 20 (1) & (2).*

Banker's cheque

Inarecent Decision the CIC observed as follows:
It is obvious that the complainant is under the impression that the 'Banker's chequeis a
cheque that isissued from the personal account of the account holder. This is incorrect.
Banker's chequeis a cheque issued by the Bank itself, which is commonly referred to as a
'pay order"®

State Bank describes the Banker's-Cheque (Pay Order) as follows:
Banker's Cheques are issued for making payments locally. Issuance/payment of
Banker's Cheque for Rs.50,000/- and above is to be made only through the bank

59. APIC-Appeal N0.4714/SIC-SPR/2012, dated 06-04-2013
60. CIC/WB/C/2006/00035
61. CIC/OK/C/2006/00118,Dated, the 4 December, 2006
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account. Validity period of Banker's Cheque is 6 months. This can be revalidated by the
issuing branch on written request of the purchaser.

(2) An applicant making request for information shall not be required to give any reason for
requesting the information or any other personal details except those that may be
necessary for contacting him.

Can theidentity of the requester be disclosed?
Calcutta High Court in Avishek Goenka Vs Union of India held:*

..the authority should not insist upon requester's whereabouts when post box number
is provided .. In case...they may insist on upon personal details...it would be the solemn
duty of the authority to hide such information and particularly from their website so that
people at large would not know the details...to avoid any harassment by the persons
having vested interest.

On the advice of the Court, Government of India issued the following advisory on

'Uploading of RTI replies on the respective websites of Ministries / Departments':*

Attention is invited to para 1.4.1. of the enclosed guidelines referred to in this Deptt.'s
O.M. No0.1/6/2011-IR dated 15.04.2013, for implementation of suo motu disclosure
under Section 4 of the RTI Act, 2005, which states as follows:-

"All Public Authorities shall proactively disclose RTI applications and appeals received
and their responses, on the websites maintained by Public Authorities with search
facility based on key words. RTIl applications and appeals received and their responses
relating to the personal information of an individual may not be disclosed, as they do not
serve any publicinterest.”

2. Further vide O.M. No0.1/1/2013-IR dated 21.10.2014 on the issue of uploading of RTI

replies on the respective websites of Ministries / Departments, DoPT had requested that:
"RTlapplications and appeals received and their responses relating to the personal
information of an individual may not be disclosed, if they do not serve any public
interest".

62. WP No0.33290 of 2013 dt. 20.11.2013
63. 7thOctober, 2016 (F.No. 1/1/2013-IR)
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3. Now, keeping in view the directions dated 20.11.2013 of Hon'ble High Court of
Kolkata in Writ Petition N0.33290/2013 in the case of Mr. Avishek Goenka Vs Union of
India regarding personal details of RTI applicants, it is clarified that while proactively
disclosing RTI applications and appeals received and responses thereto, on their
website, the personal details of RTl applicant/appellant should not be disclosed as they
do not serve any public interest. It is further clarified that the personal details would
include name, designation, address, e-mail id and telephone no. including mobile no. of
the applicant.

Personal discussion with the requester
The CPIO and the AA may, however, be well advised that in all matters such as this, it
is better to call the petitioner over for a discussion about what precise information he
seeks. In the present case, the petitioner had come all the way in appeal to the
Commission in spite of the fact that the public authority was willing to share with him all
the information which he had requested. A personal discussion would have avoided
litigation.™

Personal discussion with the requester
If there was general confusion regarding the kind of information that has been called for
and that could have been supplied, it could have been easily resolved by a personal
sitting between the appellant and the respondents.*

Address of the requester
The Commission could not agree with the PIO's contention that the information was
sought on behalf of an institution. The Appellant had applied in his own name and had
only given his address as that of an NGO for the purpose of correct delivery of post. Thus
merely giving the address of an NGO does not imply that the institution was asking for
theinformation.®

(3) Where an application is made to a public authority requesting for an information,—

(i) which is held by another public authority; or

(ii) the subject matter of which is more closely connected with the functions of
another public authority,

the public authority, to which such application is made, shall transfer the application or such

64. CIC/AT/A/2006/00157 — 5 July, 2006.
65. CIC /WB/A/2006/00180 — 5 July,2006
66. CIC/OK/A/2006/00050 ~ 3 July,2006
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part of it as may be appropriate to that other public authority and inform the applicant
immediately about such transfer:

Provided that the transfer of an application pursuant to this sub-section shall be made as
soon as practicable but in no case later than five days from the date of receipt of the
application.

The Guide on RTI published by DoPT - RTI applications received by a public authority
regarding information concerning other public authority/ authorities® states as follows:

2. Section 6( 1) of the RTI Act, 2005 provides that a person who desires to obtain any
information shall make a request to the public information officer (PIO) of the
concerned publicauthority. Section 6(3) provides that where an applicationismade toa
public authority requesting for any information which is held by another public
authority or the subject matter of which is more closely connected with the functions of
another public authority, the public authority to which such application is made, shall
transfer the application to that other public authority. A careful reading of the
provisions of sub-section (1) and sub-section (3) of Section 6, suggests that the Act
requires an information seeker to address the application to the PIO of the 'concerned
publicauthority'.

However, there may be cases in which a person of ordinary prudence may believe that
the piece of information sought by him/her would be available with the public authority
to which he/she has addressed the application, but is actually held by some another
public authority. In such cases, the applicant -makes a bonafide mistake of addressing
the application to the PIO of a wrong public authority. On the other hand where an
applicant addresses the application to the PIO of a public authority, which to a person of
ordinary prudence, would not appear to be the' concern of that public authority, the
applicant does not fulfill his responsibility of addressing the application to the
‘concerned publicauthority'.

3. Given hereunder are some situations which may arise in the matter and action
required to be taken by the publicauthoritiesin such cases:

(i) A person makes an application to a public authority for some information which
concerns some another public authority. In such a case, the PIO receiving the

67.Published by Department of Personnel & Training, Ministry of Personnel, P.G. and Pensions, Government of India
(0.M. No. 10/2/2008-IR dated: 12th June, 2008).
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application should transfer the application to the concerned public authority under
intimation to the applicant. However, if the PlO of the public authority is not able to find
out as to which public authority is concerned with the information even after making
reasonable efforts to find out the concerned public authority, he should inform the
applicant that the information is not available with that public authority and that he is
not aware of the particulars of the concerned public authority to which the application
could be transferred. It would, however, be the responsibility of the PIO, if an appeal is
made against his decision, to establish that he made reasonable efforts to find out the
particulars of the concerned public authority.

(ii) A person makes an application to a public authority for information, only a part of
which is available with that public authority and a part of the information concerns
some 'another public authority.' In such a case, the PIO should supply the information
available with him and a copy of the application should be sent to that another public
authority underintimation to the applicant.

(iii) A person makes an application to a public authority for information, a part of which is
available with that public authority and the rest of the information is scattered with
more than one other public authorities. In such a case, the PIO of the public authority
receiving the application should give information relating to it and advise the applicant
to make separate applications to the concerned public authorities for obtaining
information from them. If no part of the information sought, is available with it but is
scattered with more than one other public authorities, the PIO should inform the
applicant that information is not available with the public authority and that the
applicant should make separate applications to the concerned public authorities for
obtaining information from them. It may be noted that the Act requires the supply of
such information only which already exists and is held by the public authority or held
under the control of the public authority. It is beyond the scope of the Act for a public
authority to create information.

Collection of information, parts of which are available with different public authorities,
would amount to creation of information which a public authority under the Act is not
required to do. At the same time, since the information is not related to anyone
particular public authority, it is not the case where application should be transferred
under sub-section (3) of Section 6 of the Act.
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It is pertinent to note that sub-section (3) refers to 'another public authority' and not
'other public authorities'. Use of singular form in the Act in this regard is important to
note.

(iv) If a person makes an application to a public authority for some information which is
the concern of a public authority under any State Government or the Union Territory
Administration, the Central Public Information Officer (CPIO) of the public authority
receiving the application should inform the applicant that the information may be had
from the concerned State Government/UT Administration. Application, in such a case,
need not be transferred to the State Government/UT Administration.

Transfer of request

Section 6 (3) requires the transfer of the application to the concerned public authority,
not simply advice to the applicant to make a fresh application to that other
authority. Itis understandable that the DD would have been returned, because it was
made in the name of Accounts Officer, President's Secretariat and therefore,
uncashable by the requisite public authority, although it would have been possible for
the President's Secretariat to encash the DD and transfer the funds, if required to the
concerned Ministry. However, the application itself was required to be transferred
under the law and not refused.”

7. Disposal of request

(1) Subject to the proviso to sub-section (2) of Section 5 or the proviso to sub-section (3) of
Section 6, the Central Public Information Officer or State Public Information Officer, as the
case may be, on receipt of a request under Section 6 shall, as expeditiously as possible, and
in any case within thirty days of the receipt of the request, either provide the information on
payment of such fee as may be prescribed or reject the request for any of the reasons
specified in Sections 8 and 9:

Provided that where the information sought for concerns the life or liberty of a person, the
same shall be provided within forty-eight hours of the receipt of the request.

Within thirty days
Section 7(1) mandates that the requested information shall be provided within thirty days

68.CIC/WB/C/2006/00067 — 12 July,2006
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of the receipt of the request. Let us consider the following example:

A requester who is a person Below Poverty Line submits an application on 1st May. PIO
should provide information as expeditiously as possible and in any case within 30 days of
the receipt of the application. Here, the last date for providing information will be 31st May.

Astothe expression “within ... of “reference may be made toacaseof K.N. Pandey .
S.L. Saxena, [AIR 1959 All. 54.] where the first day was held to be excluded.”

Another requester (whois nota person Below Poverty Line) submits an application on

1st May. PIO dispatched the intimation giving the details of further fees on 5th May and the
requester pays further fees on 16th may (the period intervening between dispatch of the
intimation and payment of fees - 10 days - shall be excluded for the purpose of calculating
the period of 30 days referred to in section 7(1)). Here, the last date for providing
information will be 10th June.

Interestingly, Mahatma Gandhi National Rural Employment Guarantee Act 2005
Operational Guidelines 2013,” go one step ahead in facilitating transparency by reducing
time limit for disclosure of the records requested under the RTI Act to three days and
further fees for obtaining information to actual photocopying costs ™

Proof of dispatch

It has been observed in several cases there has been delay in response. In a case where
a letter was sent by ordinary post for which the Respondents [PIOs] only had the proof
of dispatch from their Section to their Central Registry, the Appellant might have
reservations about receiving the same. In other case, the Respondents did not receive
the application from the post office in which the Appellant had filed his application. The
commission recommended that henceforth the Respondents should ensure that they
have some proof of dispatch, i.e., they send their letter to the Appellants either under
the UPC cover or by Registered or Speed Post.”

Life and liberty
Onthe question of life and liberty, Article 21 of the Constitution of India provides as
follows:

69.Law commission of India, 60th report on the General clauses Act 1897, May 1974.

70. Ministry Of Rural Development Department Of Rural Development, Government Of India (2nd edition)
71. Mahatma Gandhi National Rural Employment Guarantee Act 2005 Operational Guidelines 2013,
Ministry of Rural Development, Department of Rural Development, Government of India (4th edition).

72. CIC/OK/A/2006/00657
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No personshall be deprived of his life or personal liberty except according to procedure
established by law.

Similarly proviso to Sec. 7(1) of the RTI Act deals with information sought being
described as one that concerns the life or liberty of a person. Whereas matters of an
administrative nature may not necessarily be considered a threat to life or liberty,
programmes for demolition of inhabited structures must surely be so construed. It is
opentothe CPIO to rule that [since structures are no longer inhabited] the application is
of no concern for life & liberty, he or she must satisfy himself/herself of this fact before
so ruling, while the applicant can do so by providing substantive evidence of this, as held
by usinthe above cited case.”

Life and liberty
On the question of life and liberty, this Commission has ruled as follows in“Shekhar Singh
and Aruna Roy & Others Vs Prime Minister's Office:
“Matter to be treated as one of life and liberty would require the following:
The application be accompanied with substantive evidence that a threat to life and
liberty exists (e.g. medical report)
Agitation with the use of Ahimsa must be recognized as a bonafide form of protest,
and therefore even if the claim of concern for life and liberty is not accepted, in a
particular case by the public authority, the reasons for not doing so must be given in
writing in disposing of the application".

(2) If the Central Public Information Officer or State Public Information Officer, as the case
may be, fails to give decision on the request for information within the period specified
under sub-section (1), the Central Public Information Officer or State Public Information
Officer, as the case may be shall be deemed to have refused the request.

(3) Where a decision is taken to provide the information on payment of any further fee
representing the cost of providing the information, the Central Public Information Officer or
State Public Information Officer, as the case may be, shall send an intimation to the person
making the request, giving—
(a) the details of further fees representing the cost of providing the information as
determined by him, together with the calculations made to arrive at the amount in
accordance with fee prescribed under sub-section (1), requesting him to deposit

73.CIC/WB/A/2006/00128-18 July, 2006.
74.CIC/WB/C/2006/00066 Of 19/4/2006,
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that fees, and the period intervening between the despatch of the said intimation
and payment of fees shall be excluded for the purpose of calculating the period of
thirty days referred to in that sub-section;

(b) information concerning his or her right with respect to review the decision as to the
amount of fees charged or the form of access provided, including the particulars of
the appellate authority, time limit, process and any other forms.

(4) Where access to the record or a part thereof is required to be provided under this Act and
the person to whom access is to be provided is sensorily disabled, the Central Public
Information Officer or State Public Information Officer, as the case may be shall provide
assistance to enable access to the information, including providing such assistance as may
be appropriate for the inspection.

(5) Where access to information is to be provided in the printed or in any electronic format,
the applicant shall, subject to the Provisions of sub-section (6), pay such fee as may be
prescribed:

Provided that the fee prescribed under sub-section (1) of Section 6 and sub-sections (1) and
(5) of Section 7 shall be reasonable and no such fee shall be charged from the persons who
are of below poverty line as may be determined by the appropriate Government.

Fee
Deposit towards further fees for providing information should be accepted form the
requester in advance to minimize wastage of resources of the public authorities.”

Reasonable fees
Kailash Mishra applied to BSNL Seeking information about the project completed by
switching and installation with in high circle. BSNL wrote back of him asking to deposit
Rs. 9810/- which included Rs. 9732/- for the man hours utilized to collect the information.
CICheld:
BSNL should have provided details of computation since all the information was
available at one place; there was no reason for deployment of extra man power for
supplying the information.”

(6) Notwithstanding anything contained in sub-section (5), the person making request for
the information shall be provided the information free of charge where a public authority
fails to comply with the time limits specified in sub-section (1).

75.08/IC(A)/2006 - 8 March 2006
76.CIC/PB/A/2006/00063-19, June, 2006.
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(7) Before taking any decision under sub-section (1), the Central Public Information Officer
or State Public Information Officer, as the case may be, shall take into consideration the
representation made by a third party under Section 11.

(8) Where a request has been rejected under sub-section (1), the Central Public Information
Officer or State Public Information Officer, as the case may be, shall communicate to the
person making the request,—

(i) the reasons for such rejection;
(ii) the period within which an appeal against such rejection may be preferred;
and

(iii) the particulars of the appellate authority.

Rejecting arequest
Underthe RTI Act, the P10, when withholding information:
o hastocommunicate the reasons for rejection of arequest forinformationto the
requester.
* PlOcanonlyrejectarequest underSections 8 and 9 of the Act.
o Reasonsshouldinclude justification for applying an exemption.

If the PIO rejects a request for any of the reasons specified in Section 8 and 9, the PIO
should, under Section 7 (8), communicate to the requester:

e theperiod within which an appeal against such rejection may be preferred

e theparticularsofthe appellate authority

e thereasonsforsuchrejection

The phrase ‘Reasons for rejection” has two components: First, the provision under which
information is exemptand secondly, reasons justifying for applying such exemption.

Sometimes information may fall under an exemption under section 8, but still the PIO may
discloseit, 'if publicinterestin disclosure outweighs the harm to the protected interests'.
In such case the PIO may record:
¢ factorsfavoring publicinterestindisclosure.
e factorsfavoring non-disclosure.
* howandwhythe formerare moreimportantthanthe later - or the other way
around, if the PIO decides to withhold the information.
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The nodal agency responsible for implementation of the RTI Act, Department of Personnel
and Training (DOPT) under the Ministry of Personnel, Public Grievances and Pensions,
issued an Office Memorandum on 6 October 2015 on “Format for giving information to the
applicants under RTl Act”, as follows:
“It has been observed that different public authorities provide information to RTI
applicants in different formats. Though there cannot be a standard format for providing
information, the reply should however essentially contain the following information:

(i) RTI application number, date and date of its receiptin the public authority.
(ii) The name, designation, official telephone numberand email ID of the CPIO.

(iii) Incasetheinformation requested foris denied, detailed reasons for denial quoting
therelevant sections of the RTI Act should be clearly mentioned.

(iv) Incasetheinformation pertainsto other publicauthority and the applicationis
transferred under section 6(3) of the RTI Act, details of the public authority to whom
the applicationis transferred should be given.

(v) Inthe concluding para of the reply, it should be clearly mentioned that the First
Appeal, ifany, against the reply of the CPIO may be made to the First Appellate
Authority within 30 days of receipt of reply of CPIO.

(vi) The name, designation, address, official telephone number and e-mail ID of the
First Appellate Authority should also be clearly mentioned.”

The Memorandum further states as follows:
“In addition, wherever the applicant has requested for 'certified copies' of the
documents or records, the CPIO should endorse on the document "True copy of
the document/record supplied under RTI Act", sign the document with date,

above a seal containing name of the officer, CPIO and name of public authority;
asenumerated below:

True copy of the document/record supplied under RTI Act.
Sd/-

Date

(Name of the Officer)

CPIO
(Name of the Public Authority)
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Further in case the documents to be certified and supplied is large in number,
information on RTI application should be supplied by a designated PIO but the
certification of the documents, if need be, could be done by any other junior
gazetted officer.”

Reasons for rejection of requests

The appellant submitted that for item No.1, the PIO has not mentioned the section and
clause under which theitemis denied. The respondentin the reply dated 09.11.2009 for
point No.1 has mentioned that the case is still under investigation and hence giving
information would impede the process of investigation or prosecution of offenders.

If the PIO is rejecting any information invoking Sec.8, the clause and section under which
the request is being rejected should invariably be mentioned. The respondent has failed
to do so in this regard. He is directed to strictly follow the procedure in future while
accepting the contention of the appellant, the Commission directs to mention the
provision of the Act, whenever the request is rejected.”

Reasons for rejection of requests
Through this Order the Commission now wants to send the message loud and clear that
qguoting provisions of Section 8 of the RTI Act ad libitum to deny the information
requested for, by CPIOs/Appellate Authorities without giving any justification or
grounds as to how these provisions are applicable is simply unacceptable and clearly

amounts to malafide denial of legitimate information attracting penalties under section
20(1) of the Act.”

Reasons for rejection of requests
The PIO has to give the reasons for rejection of the request for information as required
under Section 7(8) (i). Merely quoting the bare clause of the Act does not imply that the
reasons have been given. The PIO should have intimated as to how he had come to the
conclusion thatrule 8(1) (j) was applicable in this case.”

e PlOhastogivethereasonsforrejection of the request forinformation as required under
Section 7(8) (i). Merely quoting the bare clause of the Act does not imply that the
reasons have been given. The PIO should have intimated as to how he had come to the

77.APIC-Order in Appeal No.50/CIC/2010 dated 30.07.2011
78.CIC/OK/A/2006/00163 — 7 July, 2006.
79.CIC/OK/C/2006/00010 — 7 July, 2006.
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conclusion that rule 8(1)(j) was applicable in this case®
* PIOshouldindicate clearly the grounds of seeking exemptions from disclosure of
information while rejectinga request.”™
e PIOshould give hisown name, name of appellate officer in his communications.”
* Therequester should be entitled to receive clear-cut replies to all his queries.”

(9) An information shall ordinarily be provided in the form in which it is sought unless it
would disproportionately divert the resources of the public authority or would be
detrimental to the safety or preservation of the record in question.

Not an exemption

Disproportionate diversion of resources of Public Authority :

The RTI Act does not offer any definition of this phrase. But there is no ceiling on how much
time and resources a public authority can spend on a request. For example, under the UK
Freedom of Information Act, an authority can refuse a request if it estimates that it will cost
them in excess of the appropriate cost limit to fulfil a request. The limit is 600 pounds for
central government and Parliament and 450 pounds for other public authorities.

There is no such upper cost limitin India. Further, a public authority cannot reject a request
even if it would cause disproportionate diversion of resources to grant the request.
However, it can offer the information in a different form to prevent such disproportionate
diversion of resources.

For example, a requester seeks certain information in electronic form and the public
authority holds the information, in the form of hundreds of files. Here, the public authority
has to spend its resources to convert such information into electronic form. Instead, it can
offer the information in a different formi.e. hard copy under Section 7 (9).

CICheld:™
Sec. 7(9) of the Act does not authorize a public authority to deny information. It simply
allows the authority to provide the information in a form easy to access ... But this
provision does not exempt disclosure of information, only adjustment of the form in

80.CIC/OK/C/2006/00010 — 7 July, 2006.
81.27/IC (A)/06 - 10 April. 2006
82. CIC/OK/A/2006/00016 - 15 June 2006.

83. CIC/AT/A/2006/00144 — 14 July, 2006.
84. Sarbajit roy v D.D.A., Decision No.10/1/2005- CIC, dt. 25.02.2006
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whichitis provided.

CIC held that Sec. 7(9) can be used for scoping® the request: *

The information sought by the appellant is voluminous. The appellant is therefore
directed to minimize and prioritize the requirement of data/information, so that the
same could be provided at the least cost. The cost-effectiveness aspect of disclosure of
information ought to be keptin mind.

8. Exemption from disclosure of information
(1) Notwithstanding anything contained in this Act, there shall be no obligation to give
any citizen,—

(a) information, disclosure of which would prejudicially affect the sovereignty and
integrity of India, the security, strategic, scientific or economic interests of the State,
relation with foreign State or lead to incitement of an offence;

(b) information which has been expressly forbidden to be published by any court of law
ortribunal or the disclosure of which may constitute contempt of court;

Contempt of court

Section 3 of the Contempt of Court Act, 1971 provides that publication of information prior
to filing of charge-sheet or challan will not constitute criminal contempt of court. A judicial
proceeding is deemed pending after a charge-sheet is filed. Any publication which
interferes or obstructs the course of justice in connection with a pending judicial
proceeding may constitute contempt.

‘Disclosure of information' and 'consequent publication’ of the same are treated equally in
this discussion. The relevant parts of the section 3 of the Contempt of Court Act, 1971 are as
follows:
3.Innocent publication and distribution of matter not contempt.-
(1) A person shall not be guilty of contempt of Court on the ground that he has published
(whether by words spoken or written or by signs or by visible representations or
otherwise) any matter which interferes or tends to interfere with, or obstructs or tends
to obstruct, the course of justice in connection with any civil or criminal proceeding
pending at the time of publication, if at that time he had no reasonable grounds for
believing that the proceeding was pending.
(2) ...publication of any such matter as is mentioned in sub-section (1) in connection with
any civil or criminal proceedings which is not pending at the time of publication and shall

85. Scoping: adjusting the scope of the request for quick response.
86. CIC decision in J.K. Agarwal v. Syndicate Bank, Decision No. 26/1C (A)/06, dt. 07.04.2006:
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not be deemed to constitute contempt of Court.

Explanation.- For the purposes of this section, a judicial proceedings-

(a)issaidto be pending—

(A)in case of acivil proceeding, whenitis instituted by the filing of a plaint or otherwise;

(B) inthe case of acriminal proceeding under the Code of Criminal Procedure, 1898, or
any other law-

(i) where it relates to the commission of an offence, when the charge-sheet or challan is

filed , or when the Court issues summons or warrant, as the case may be, against the

accused, and...

CIC made the following comments on Section 8 (1) (b):
Section 8 (1) (b) therefore, exempts disclosure of information: —

(i) which has been expressly forbidden by any court of law or tribunal; or
(i) the disclosure of which may constitute contempt of court.

It, therefore, follows that only that information which has been expressly forbidden by
any court of law is exempted and mere pendency of a lis before a court does not signify
its exemption. Thus, an explicit order from any court of law or tribunal forbidding
publication of the information asked for is one of the prerequisite for application of
Section 8(1) (b).

The RTI Act 2005 does not per-se define as to what may constitute 'contempt of court'.
Section 2(a) (b) and (c) of the Contempt of Courts Act, 1971 defines as to what
constitutes contempt of courtin the following words:

2. Definitions:

Inthis Act, unless the context otherwise requires:

(a) 'Contempt of court' means civil contempt or criminal contempt.

(b) 'Civil contempt' means willful disobedience to any judgment, decree, direction,
order, writ or other process of a court or willful breach of an undertaking given to a
court.

(c) 'Criminal contempt' means the publication (whether by words, spoken or written, or
by signs, or by visible representation, or otherwise) of any matter or the doing of any
otheract whatsoever which:

(i) Scandalizes or tends to scandalize, or lowers or tends to lower the authority of, any
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court, or (ii) Prejudices, or interferes or tends to interfere with the due course of any
judicial proceeding, or (iii) Interferes or tends to interfere with, or obstructs or tends to
obstruct, the administration of justice in any other manner.

Fromthe above, itis clear that whereas for the civil contempt, there has to be either —

(i) willful disobedience of any judgment, decree or order; or other process of the court or
ii) willful breach of an undertaking given to a court;

the sine qua non of criminal contempt is publication of any matter or doing of any act
which may either scandalize or lower the authority of any court, or interfere with the due
course of any judicial proceedings or otherwise obstruct the administration of justice in
any manner.””’

Drafts of judgments

The question of whether drafts of judgments can be disclosed was considered by the Full

Bench of CICin Rakesh Kumar Gupta v Income Tax Appellate Tribunal (ITAT)*
[A]ll judicial proceedings are conducted in open and transparency is the hallmark in
case of all such proceedings. There is no element of secrecy whatsoever. But at the same
time, it has to be borne in mind that the judiciary is independent and all judicial
authorities including all courts and tribunals must work independently and without any
interference insofar as their judicial work is concerned. The independence of a judicial
authority is all pervasive and any amount of interference is neither desirable nor should
ever be encouraged inany manner.
The appellant in the instant case wanted the minutes of the proceedings maintained by
the learned members of the Tribunal which can only be the notes prepared by them
while conducting the hearing or otherwise.
The respondents have drawn our attention to the following observations made by
Hon'ble Justice Vivian Bose in Surendra Singh v State of UP (AIR 1954 Supreme Court
194):
“Judges may, and often do, discuss the matter among themselves and reach a tentative
conclusion. That is not their judgment. They may write and exchange drafts. Those are
not the judgments either, however heavily and often they may have been signed. The
final operative act is that which is formally declared in open court with the intention of
making it the operative decision of the court. That is what constitutes the 'judgment'...”
46. Those observations, though made in a different context, highlight the status of the
proceedings that take place before the actual delivery of the judgment. If according to
the Supreme Court even the draft judgments, though heavily and often signed and
exchanged, are not to be considered as final judgments but only tentative views liable to
change, the jottings and notes made by the judges while hearing a case can never, and

87.[Appeal No.CIC/WB/A/2007/00292 dated 29.2.2008]
88.[CIC/AT/A/2006/00586,18 Sep. 2007]

46



The Right to Information Act 2005: A Handbook for Public Authorities

by no stretch of imagination, be treated as final views expressed by them on the case.
Such noting cannot therefore be held to be part of arecord 'held' by the publicauthority.
Any intrusion in regard to the judicial work even under the Right to Information Act is
unnecessary. We are satisfied that at the level of appellate authority the appellant
agreed not to press for this request.

It is our conclusion, therefore, that given that a judicial authority must function with
total independence and freedom, should it be found that an action initiated under the
RTI Act impinges upon the authority of that judicial body, the Commission will not
authorize the use of the RTI Act for any such disclosure requirement. Section 8(1) (b) of
the RTI Act is quite clear, which gives a total discretion to the court or the tribunal to
decide asto what should be published.

An information seeker should, therefore, approach the concerned court or the tribunal
if he intends to have some information concerning a judicial proceeding and it is for the
concerned court or the tribunal to take a decision in the matter as to whether the
information requested is concerning judicial proceedings either pending before it or
decided by it can be given or not.

Courtrecords

The information sought relates to certain affidavits filed in connection with a pending
case in the Tribunal. Normally, each court has its own rules regarding furnishing of
copies of documents connected with a case pending before it, to third parties. If the
rules of the Tribunal permit furnishing copies of the affidavits or other documents
connected with this pending case, or if the rules are silent on this aspect, the documents
sought for be furnished to the appellant within 15 days, free of cost. However, if
furnishing of the same is not permitted, the same may be communicated to the
appellant quoting the relevant rules.”

Sub-judice matters
there has been a serious error by the respondents in assuming that information in
respect of sub-judice matters need not be disclosed. The RTI Act provides no exemption
from disclosure requirement for sub-judice matters. The only exemption in sub-judice
matter is regarding what has been expressly forbidden from disclosure by a Court or a
Tribunal and what may constitute contempt of Court: Section 8(1) (b). The matter in the
present appeal does not attract this exemption. Presence of a different provision in the
Cantonment Act about supply of documents in sub-judice matters to a requester has
had no bearing on the disclosure requirement under the RTI Act. Seen purely from the
stand-point of the RTI Act, the right of the appellant to access the information requested

89. 190/ICPB/2006-December 11, 2006.
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by himis unimpeachable.”

Matter which is under adjudication by a Court of Law

The Respondents tried to link this proviso to the conditions of admissibility of questions
in Parliament. According to them a question asking for information on a matter which is
under adjudication by a Court of Law having jurisdiction in any part of India would not
be admitted for answer. Since the Appellant has gone to the High Court in his appeal
against the judgment of Central Administrative Tribunal (CAT) relating to discharge from
service, they argued that information could not be given as the matter is sub-judice. It
appears to the Commission that in this case two unrelated matters are being linked
artificially: the proviso that extends the scope of disclosure of information and does not
restrict it, and the Parliament Rule which circumscribes the scope of questions. Were it
the intention of Parliament to restrict the scope of this proviso, it would have stated that
information which cannot be asked through a parliament question could not be given to
the applicant. So thereis no direct link between conditions of admissibility of Questions
as prescribed by the Rules of Procedure and Conduct of Business in the Lok Sabha /
Rajya Sabhaandthe said proviso.

That the proviso is not restrictive but expands the scope of access to information is
borne by sub-Section 2 of Section 8 of the Act which makes it abundantly clear that a
public authority may allow access to information, if public interest in disclosure
outweighs the harm to the protected interests notwithstanding the Officials Secrets Act
or any of the exemptions mentioned with sub-section 8(1). That clearly shows that the
Act gives paramountcy to the publicinterest and the exemptions do not constitute a bar
to providing information. If it were the intention that no aspect of matters sub-judice
can be considered under the Act, this would have been expressly incorporated in clause
(b) of sub-Section 1 of Section 8 along with other matters prescribed in this clause... it
does not stand to reason that a person who has gone to court against an alleged
arbitrary decision of a public authority concerning him should be denied information
about himself on the pretext that it is personal information or the matter is sub-judice
on a case filed by himself.

(c) Information, the disclosure of which would cause a breach of privilege of
Parliament or the State Legislature;

Committee of Privileges (Fourteenth Lok Sabha) has commented on this clause as

90. CIC/AT/A/2006/00193-18.9.2006.
91.CIC/OK/C/2006/00010, A/2006/00027 & A/2006/00049-30.8.2006
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follows:”

The Committee would like to emphasize that it is quite difficult to lay down and
visualise all the situations wherein the disclosure of information pertaining to
Parliament would cause a breach of privilege of the Parliament. As of now the
information, the disclosure of which would constitute a breach of privilege could
arise in situations like disclosure of proceedings of secret sittings of the House
held in terms of provisions of Rule 248 of the Rules of Procedure and Conduct of
Business in Lok Sabha, disclosure of proceedings (including evidence) or Report
of a Parliamentary Committee before such proceedings or evidence or
documents or Report have been reported to the House.

Breach of the privilege of Parliament
...[A]ll submissions made before a Parliamentary Standing Committee by the
Departments of the Government are treated as confidential as per parliamentary
practice. Documents and other
submissions handed over to the Committee become property of the Parliament.

It is not open to a Department to disclose any information in respect of those
submissions unless authorized by the Committee. It is, therefore, obvious that the
information sought by the appellant, besides being confidential, is also a property of the
Parliament.”

(d) information including commercial confidence, trade secrets or intellectual property,
the disclosure of which would harm the competitive position of a third party, unless the
competent authority is satisfied that larger public interest warrants the disclosure of such
information;

List of bank defaulters

Hon'ble Supreme Court in Reserve Bank of India Vs. Jayantilal N. Mistry® confirmed 11 CIC
Decisions; 10 Decisions pronounced by Sri Shailesh Gandhi, the then Information
Commissionerand one Decision pronounced by SriSatyanand Mishra, the then CIC.

Most important Decision being the one that related to disclosure of the list of Bank
defaulters. In T.C.N0.94 of 2015, the RTI applicant Mr. P.P. Kapoor had asked about the
details of the loans taken by the industrialists that have not been repaid, and he had asked
about the names of the top defaulters who have not repaid their loans to public sector

92 Twelfth Report of Committee Of Privileges (Fourteenth Lok Sabha) on “Requests from Courts of Law and investigating agencies,

for documents pertaining to proceedings of House, Parliamentary

Committees or which are in the custody of Secretary General, Lok Sabha, for production in Courts of Law and for investigation purposes”, 28 April, 2008.
93.CIC/AT/A/2006/00195-25.09.2006

94 Transferred Case (Civil) No. 91-101 of 2015, judgement dt. 16 Dec.2015
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banks; details of default in loans taken from public sector banks by industrialists, out of the
list of defaulters, top 100 defaulters, names of the businessmen, firm name, principal
amount, interestamount, date of default and date of availing the loan etc.

The Respondent further sought following information from the CPIO of RBI: “What is RBI
doing about uploading the entire list of Bank defaulters on the bank's website?”

RBIresponded as follows:

Pursuant to the then Finance Minister's Budget Speech made in Parliament on 28th
February, 1994, in order to alert the banks and Fls and put them on guard against the
defaulters to other lending institutions. RBI has put in place scheme to collect details
about borrowers of banks and Fls with outstanding aggregating Rs. 1 crore and above
which are classified as 'Doubtful' or 'Loss or where suits are filed, as on 31st March and
30th September each year. In February 1999, Reserve Bank of India had also introduced
a scheme for collection and dissemination of information on cases of wilful default of
borrowers with outstanding balance of Rs. 25 lakh and above. At present, RBI
disseminates list of above said non suit filed 'doubtful' and 'loss' borrowed accounts of
Rs.1 crore and above on half-yearly basis (i.e. as on March 31 and September 30) to
banks and Fls. for their confidential use. The list of non-suit filed accounts of wilful
defaulters of Rs. 25 lakh and above is also disseminated on quarterly basis to banks and
Fls for their confidential use. Section 45 E of the Reserve Bank of India Act 1934 prohibits
the Reserve Bank from disclosing 'credit information' except in the manner provided
therein.

However, Banks and Fls were advised on October 1, 2002 to furnish information in
respect of suit-filed accounts between Rs. 1 lakh and Rs. 1 crore from the period ended
March, 2002 in a phased manner to CIBIL only. CIBIL is placing the list of defaulters (suit
filed accounts) of Rs. 1 crore and above and list of willful defaulters (suit filed accounts)
of Rs. 25 lakh and above as on March 31, 2003 and onwards on its website
(www.cibil.com).

The RBI resisted the disclosure of the information claiming exemption under Section 8(1)
(a) and 8(1)(e) of the RTI Act on the ground that disclosure would affect the economic
interest of the country, and that the information has been received by the RBI from the
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banks in fiduciary capacity. The CIC found these arguments made by RBI to be totally
misconceived in factsandinlaw, and held that the disclosure would be in publicinterest.

The CIC directed the CPIO of the petitioner to provide information as per the records to the
Respondent in relation to query Nos. 2(b) and 2(c) before 10.12.2011. The Commission has
also directed the Governor RBI to display this information on its website before 31.12.2011,
in fulfillment of its obligations under Section 4(1) (b) (xvii) of the Right to Information Act,
2005 and to update it each year.

The Supreme Court held as follows:

“The CICintheimpugned order has rightly observed as under:-

“Iwish government and its instrumentalities would remember that allinformation held by
them is owned by citizens, who are sovereign. Further, it is often seen that banks and
financial institutions continue to provide loans to industrialists despite their default in
repayment of an earlierloan.”

This Court in UP Financial Corporation vs. Gem Cap India Pvt. Ltd., AIR 1993 SC 1435 has
noted that:

“Promotingindustrialization at the cost of public funds does not serve the publicinterest, it
merely amounts to transferring public money to private account'. Such practices have led
citizensto believe that defaulters canget away and play fraud on public funds. There
is no doubt that information regarding top industrialists who have defaulted in
repayment of loans must be brought to citizens' knowledge; there is certainly alarger
public interest that could be served on ....disclosure of the same. In fact, information
about industrialists who are loan defaulters of the country may put pressure on such
persons to pay their dues. This would have the impact of alerting Citizens about those who
are defaultingin payments and could also have some impactin shaming them.”

RBI had by its Circular DBOD No. BC/CIS/47/20.16.002/94 dated April 23, 1994 directed
all banks to send a report on their defaulters, which it would share with all banks and
financial institutions, with the following objectives:

1) To alert banks and financial institutions (Fls) and to put them on guard against borrowers
who have defaultedin their dues to lending institutions;

2) To make public the names of the borrowers who have defaulted and against whom suits
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have been filed by banks/ Fis.”

80. Atthisjuncture, we may refer the decision of this Court in Mardia Chemicals Limited
vs. Union of India, (2004) 4 SCC 311, wherein this court while considering the validity of
SARFAESI Act and recovery of non-performing assets by banks and financial institutions
inIndia, held :-

e it may be observed that though the transaction may have a character of a private
contract yet the question of great importance behind such transactions as a whole
having far reaching effect on the economy of the country cannot be ignored, purely
restricting it to individual transactions more particularly when financing is through
banks and financial institutions utilizing the money of the people in general namely,
the depositors in the banks and public money at the disposal of the financial institutions.
Therefore, wherever public interest to such a large extent is involved and it may become
necessary to achieve an object which serves the public purposes, individual rights may have
to give way. Public interest has always been considered to be above the private interest.
Interest of an individual may, to some extent, be affected but it cannot have the
potential of taking over the publicinterest having animpactin the socio- economicdrive of
the country........... o

In rest of the cases the CIC has considered elaborately theinformation sought forand
passed orders which in our opinion do not suffer from any error of law, irrationality or
arbitrariness.

82. We have, therefore, given our anxious consideration to the matter and came to the
conclusion that the Central Information Commissioner has passed the impugned orders
giving valid reasons and the said orders, therefore, need nointerference by this Court.”

Dataonloans

The Respondent submitted that ... the information sought for cannot be furnished
claiming thatitis exempted under Sec. 8(1)(d).

The Commission held that this order of the Respondent is ultra-vires and has no legs to
stand. The State Finance Corporation is a body constituted by the Govt., to provide
financial assistance to entrepreneurs. As large Govt., sums are involved, a citizen has a
right to know as to whom the loans are being advanced, whether due diligence has been
exercised and for default arising, due action for recovery of Govt., funds was taken.
There is no question about commercial confidence, trade secret or intellectual property
rights beinginvoked.
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However, while setting aside the order of the Respondent, the Commission observed that
the Appellant has sought information from 1990 onwards and to compile the data for the
last 19 years would come under the category of vexatious information. Hence the
Commission directed the Appellant to sharply focus his request specifying the particulars
requested. The Respondent's claim that data for 19 years is not readily available is
sustained.”

Contract

Ramesh Chand applied to NISCAIR (National Institute of Science Communication and

Information) seeking information on terms of conditions and their implementation

regarding a contract with another firm. CIC held:
A contract with a Public Authority is not 'confidential' after completion.
Quotations, bid, tender, prior to conclusion of a contract can be categorized as
trade secret, but once concluded, the confidentiality of such transactions cannot
be claimed. Any Public Authority claims exemption must be put to strictest proof
that exemption is justifiably claimed. P.A was directed to disclose the list of
employees.”

Whether disclosure of various documents submitted by the bidders affect trade secret or

commercial confidence orintellectual property?

A Division Bench of the Jharkhand High Court in State of Jharkhand & Anr.v. Navin Kumar

Sinha & Anr. held as follows:
“Prima facia, we are of the view that once a decision is taken in the matter of grant
of tender, there is no justification to keep it secret. People have a right to know
the basis on which a decision has been taken. If tenders are invited by the public
authority and on the basis tender documents, the eligibility of a tender or a
bidder is decided, then those tender documents cannot be kept secret, that too
after the tender is decided and work order is issued on the ground that it will
amount to disclosure of trade secret or commercial confidence. If the authorities
of Government refuse to disclose the document, the very purpose of the Act will
be frustrated. Moreover the disclosure ... cannot and shall not be a trade secret or
commercial confidence; rather disclosure of such information shall be in public
interest, inasmuch as it will show the transparency in the activities of
Government.

..Since the tender process is completed and contract has been awarded, it will not influence
the contract. Besides the above, a citizen has a right to know the genuineness of a

95.Appeal No.186/CIC/2009, Dt. 07.10.2009
96.CIC/WB/C/2006/00176-18 April, 2006.
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document submitted by the tenderer in the matter of grant of tender for consultancy work
or for any other work.... In our considered opinion a contract entered into by the public
authority with a private person cannot be treated as confidential after completion of
contract.”

Agreement between a publicauthority and a third party
Any commercial agreement between a public authority and a third party is a public
document available for access to a citizen. No party to an agreement with a public
authority could raise any objection for supplying a copy of the agreement, except
on the grounds of commercial confidentiality and the like which is specifically
exempted in Section 8(1)(d).”

(e) information available to a person in his fiduciary relationship, unless the competent
authority is satisfied that the larger public interest warrants the disclosure of such
information;

Fiduciaryis a Latin word. (Etymology: Latin fiduciarius, from fiducia means 'trust’).

A fiduciary is someone who owes a duty of loyalty to safeguard the interests of another
person or entity, such as a trustee of a testamentary trust, a guardian of the estate of a
minor, a guardian, committee or conservator of the estate of an incompetent person, an
executor of a will, an administrator of the estate of a decedent or an advisor or consultant
exercising control over a testamentary or express trust.

A fiduciary may be an executor, administrator, guardian, conservator, curator, receiver,
trustee in bankruptcy, assignee for the benefit of creditors, partner, agent, officer of a
corporation, public or private, public officer or any other person acting in a fiduciary
capacity for any person, trust or estate. Fiduciaries may be required to hold funds and
assets in a special fiduciary account and file periodic accounts and/or inventories with the
court. A fiduciary has a duty not to benefit at the expense of the one they are responsible
for. A fiduciary must avoid “self-dealing” or “conflicts of interests” in which the potential
benefit to the fiduciary is in conflict with what is best for the person who trusts him or her.”

Central Board Of Secondary Education & Anr. V. Aditya Bandopadhyay & Others
Supreme Court in Central Board of Secondary Education & Anr. Vs. Aditya Bandopadhyay &
100

Ors.” held that the examining bodies will have to permit inspection of evaluated answer
scripts by the students and observed as follows:

97.AIR 2008 JHARKHAND 19. (Date of judgment: 8 Aug.2007)
98.77/1CPB/2006 -August 21, 2006

99. < http://www.uslegalforms.com/legaldefinitions/fiduciary/>
100. CIVIL APPEAL NO.6454 OF 2011, 9 Aug.2011
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“The right to information is a cherished right. Information and right to information are
intended to be formidable tools in the hands of responsible citizens to fight corruption
and to bring in transparency and accountability. The provisions of RTI Act should be
enforced strictly and all efforts should be made to bring to light the necessary
information under clause (b) of section 4(1) of the Act which relates to securing
transparency and accountability in the working of public authorities and in discouraging
corruption. But in regard to other information,(that is information other than those
enumerated in section 4(1)(b) and (c) of the Act), equal importance and emphasis are
given to other public interests (like confidentiality of sensitive information, fidelity and
fiduciary relationships, efficient operation of governments, etc.). Indiscriminate and
impractical demands or directions under RTI Act for disclosure of all and sundry
information (unrelated to transparency and accountability in the functioning of public
authorities and eradication of corruption) would be counter-productive as it will
adversely affect the efficiency of the administration and result in the executive getting
bogged down with the non-productive work of collecting and furnishing information.
The Act should not be allowed to be misused or abused, to become a tool to obstruct the
national development and integration, or to destroy the peace, tranquility and harmony
among its citizens. Nor should it be converted into a tool of oppression or intimidation of
honest officials striving to do their duty. The nation does not want a scenario where 75%
of the staff of public authorities spends 75% of their time in collecting and furnishing
information to applicants instead of discharging their regular duties. The threat of
penalties under the RTI Act and the pressure of the authorities under the RTI Act should
not lead to employees of a public authorities prioritising ‘information furnishing', at the
cost of theirnormal and regular duties.

.. We, therefore, hold that an examining body does not hold the evaluated answer-
books in a fiduciary relationship. Not being information available to an examining body
in its fiduciary relationship, the exemption under section 8(1)(e) is not available to the
examining bodies with reference to evaluated answer-books. As no other exemption
under section 8 is available in respect of evaluated answer books, the examining bodies
will have to permitinspection sought by the examinees.”

Civil Services Examination
In September 2008, a division bench of the Delhi High Court upheld an earlier judgment
directing the Union Public Service Commission (UPSC) to disclose the following:"

101.Union Public Service Commission v Shiv Shambhu and Ors, LPA No. 313 of 2007 and CM APPL. No. 6468/2007, 3 September 2008

55



The Right to Information Act 2005: A Handbook for Public Authorities

o Marks obtained by the applicants for the Civil Services Preliminary Examination
2006 in General Studies and in Optional Papers.
* Cut-off mark for the combined total of raw General Studies marks and scaled
optional paper marks.
¢ Modelanswers.
However, UPSC approached the Supreme Court and filed a Special Leave Petition against
the judgment (Special Leave Petition (Civil) 23250 of 2008). On 18 November 2010, the
Supreme Court dismissed the petition and made the following Order :
“The Union Public Service Commission has completely changed the pattern of its
examination and the next examination for the year 2011 shall be held according to the
changed format. In view of this development, there is no need for any adjudication by
this Court on this matter.”

L.T. Returns
Income Tax Returns filed by an assessee are confidential information which
include details of commercial activities and that it relates to third person. These
are submitted in fiduciary capacities. There is no public action involved in the
matter. Disclosure is exempted underS.8(1)(j)."”

Tax evasion petition

The High Court of Delhi in Bhagat Singh v. Chief Information Commissioner and Ors."

partially overturned a Decision of the CIC by holding that disclosure of investigation report

on TEP need not wait till entire process tax recovery, if any, is complete in every respect.

Extracts from the judgment of Justice S. Ravindra Bhat:
“Access to information, under Section 3 of the Act, is the rule and exemptions
under Section 8, the exception. Section 8 being a restriction on this fundamental
right, must therefore is to be strictly construed. It should not be interpreted in
manner as to shadow the very right itself. Under Section 8, exemption from
releasinginformation is granted if it would impede the process of investigation or
the prosecution of the offenders. It is apparent that the mere existence of an
investigation process cannot be a ground for refusal of the information; the
authority withholding information must show satisfactory reasons as to why the
release of such information would hamper the investigation process. Such
reasons should be germane, and the opinion of the process being hampered
should be reasonable and based on some material. Sans this consideration,

3

102.22/1C (A)/2006 - 30 March
103.WP(C) No. 3114/2007,Decided On: 03.12.2007
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Section 8(1)(h) and other such provisions would become the haven for dodging
demands forinformation.

A rights based enactment is akin to a welfare measure, like the Act, should
receive a liberal interpretation. The contextual background and history of the Act
is such that the exemptions, outlined in Section 8, relieving the authorities from
the obligation to provide information, constitute restrictions on the exercise of
the rights provided by it. Therefore, such exemption provisions have to be
construed in their terms; there is some authority supporting this view ( See Nathi
Devi v. Radha Devi Gupta 2005 (2) SCC 201; B. R. Kapoor v. State of Tamil Nadu
2001 (7) SCC 231 and V. Tulasamma v. Sesha Reddy 1977 (3) SCC 99). Adopting a
different approach would result in narrowing the rights and approving a judicially
mandated class of restriction on the rights under the Act, which is unwarranted.

Legal opinion and fiduciary capacity
...copy of the legal opinion, as asked for by the appellant, was denied u/s 8(1)(e) of the
Act, on the ground that the information was available with the respondent in “fiduciary
capacity”... information pertain to a legal opinion obtained from an advocate, the
disclosure of which has been justifiably denied u/s 8(1)(d) and (e) of the Act.”™

(f) information received in confidence from Foreign Government;

(g) information, the disclosure of which would endanger the life or physical safety of
any person or identity the source of information or assistance given in confidence for
law enforcement or security purposes;

Names and addresses of the members of the interview board
Supreme Court, in Bihar Public Service Commission v. Saiyed Hussain Abbas Rizwi & Anr."
held as follows:
“The disclosure of names and addresses of the members of the Interview Board
would ex facie endanger their lives or physical safety”.

5

Physical safety of any person
If the information about who visits a police officer, specially police officers

104.463/1C(A)/2006,Dated, the 20thDecember, 2006
105.Civil Appeal No. 9052 of 2012 (Arising out of SLP(C) No. 20217 of 2011), Judgment date: 13 Dec 2012
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dealing with crimes, is allowed to be disclosed, it will inevitably lead to
serious consequences for crime prevention and law-and-order administration.
While every visitor to a police officer dealing with crimes may not be carrying
information or offering his assistance for law enforcement, it would be
extremely difficult, even impossible, to isolate such persons from the long
list of daily visitors to the police crime offices. If the Visitor's Register of police
officers dealing with crime is allowed to become openly accessible, the
information therein may not only compromise the sources of information
to the law enforcement officers, it may even lead to the “visitors" life being
endangered by criminal elements. Non-disclosure of the information about who
visited whom as contained in the visitor's register at the police officer's office
premises is, therefore, an imperative which is fully covered by the exemption
under Section 8 (1)(g).””

Who participated in seizure of smuggled goods?
The information sought relates to the names of officials who participated in seizure of
smuggled goods, name and address of informers, file notings of officers on the COFEPOSA,
proposal and letters written to various authorities. CIC held:
The purpose of COFEPOSA is to check the violation of Foreign Exchange
Regulation & Smuggling Activities. Therefore, the disclosure of the proposal
containing all the relevant details for the smuggling activities would be
detrimental to economic interest of the State. Hence, the exemption claimed u/s
8(1) (a) and (g) of the Actis justified.
Moreover, the proceedings for prosecution against the above named persons are
under progress in the Court of law and as such disclosure of the information
sought would impede the process of prosecution of the case. Hence, the
exemption u/s 8(1) (h) from disclosure of information has been correctly
applied.””

(h) information which would impede the process of investigation or apprehension or
prosecution of offenders;

Case by case approach
...the Department cannot take a plea of continuing investigation when the charge sheet has
been served on the appellant.®

106.CIC/AT/A/2005/0003-12 July, 2006.
107.298/IC(A)/2006-21.9.2006
108.CIC/MA/C/2005/2006-4 July, 2006.
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Process of investigation
DelhiPolice received a request for:
result / Status of a particular case
date wise details of each and every investigational steps taken to solve the case

ClCaccepted the merit of the police authority's contention:

Enquiry

Enquiry

An open ended order by CIC to disclose any information pertaining to details of
investigation into a crime will have serious implications for law enforcement and
will have potentiality for misuse by criminal elements.

Each case will have to be examined independently on the basis of facts specific to
that case. In RTI requests pertaining to the law enforcement authorities, it
becomes necessary to strike a fine balance between the imperatives of the
confidentiality of the sources of information witness protection and so on, with
the right of the citizen to get information.'”

...[1]f a complaint is under enquiry, information/documents connected with the
enquiry could be withheld till the enquiry is completed in term of Section
8(1)(h).”

... [W]hatever enquiry had been conducted on the basis of the complaints of the
appellant, copies of the enquiry reports, if action has been completed on them,
tobe givento the appellant.™

Investigation

According to the appellant, relying on Cr.P.C., the term “investigation” would mean criminal
investigation which may result in apprehension or prosecution of offenders... and
departmental proceedings cannot be considered to be investigation to deny documents
sought for by him applying the provisions of Section 8(1)(h) of the Act.

It is true that the term “investigation” has not been defined in the RTI Act. When a statute
does not define aterm, itis permissible to adopt the definition given in some other statute.
If different definitions are given in different statutes for a particular term, then the one
which could be more relevantly adoptable should be adopted taking into account the

109.CICAT/A/2006/00071 - 11 May, 2006.
110.127/ICPB/2006-17.10.2006
111.PBA/06/108--9.10.2006
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object and purpose of the Statute in which the definition is not available...the term

“investigation” in respect of government officials could mean both investigation by the CBI,
which could be termed as criminal investigation as well as investigation by the Department.
...the Division Bench decision of this Commission in Shri Gobind Jha Vs Army Hqrs**

In that case, the appellant sought for various information including a copy of the report of
investigation carried out on the basis of his complaint. The CPIO and AA declined to furnish
a copy of the report applying the provisions of Section 8(1) (h) of the Act. Examining the
provisions of Section 8(1)(h) of the Act, the Division Bench observed -

“While in criminal law, an investigation can be said to be completed with the
filing of charge sheet in the appropriate court by an investigating agency, in cases
of vigilance related inquiries, misconduct and disciplinary matters, the
investigation can be said to be over only when the competent authority makes a
determination about the culpability or otherwise of the person or persons
investigated against. In that sense, the word 'investigation' used in Section
8(1)(h) should be construed rather broadly and should include all inquiries,
verification of records, assessments and so on which may be ordered in specific
cases. In all such matters, the inquiry or investigation should be taken as
completed only after the competent authority makes a prima facie
determination about the presence or absence of guilt on receipt of the
investigation/inquiry report from the investigation/inquiry officer”.

Thus, from this decision, it is apparent that this Commission has not viewed the term
'investigation' as used in Section 8(1)(h) to apply exclusively to criminal investigation as
propounded by the appellant in the present case. Therefore, the contention of the
appellant that only when criminal investigation is pending, the provisions of Section 8(1)(j)
could be applied, has to fail.

In Shri D.L.Chandhok Vs. Central Wharehousing Corporation (Appeal No.),'” this
Commission has held that - “the term 'investigation' would include
inquiries/search/scrutiny which would be either departmental or criminal and therefore
when a departmental inquiry is on, the information sought in relation to such an inquiry can
be denied in terms of Section 8(1)(h) of the Act”."**

112.(CIC/80/2006/ 00039 dated 1.6.2006).
113.121/ICPP/ 2006 dated 9.10.06
114.243,244/1CPB/2006-December 27,2006
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Investigations in vigilance related cases

While in criminal law, an investigation can be said to be completed with the filing of the
charge sheetin an appropriate court by an investigating agency, in cases of vigilance related
enquiries, misconduct and disciplinary matters, the investigation can be said to be over only
when the competent authority makes a determination about the culpability or otherwise
of the person or persons investigated against. In that sense, the word investigation used in
Section 8(1)(h) of the Act should be construed rather broadly and should include all
enquiries, verification of records, assessments and so on which may be ordered in specific
cases. In all such matters, the enquiry or the investigation should be taken as completed
only after the competent authority makes a prima-facie determination about presence or
absence of guilt on receipt of the investigation/enquiry report, from the
investigation/enquiry officer.

Thereisanother aspect to this matter. If for the sake of argument, itis agreed that the report
of investigation in any matter can be disclosed immediately after the officer investigating
the cases concludes his investigation and prepares the report which, let us assume,
impeaches the conduct of a given officer. In case the competent disciplinary authority
agrees with the findings of the investigating officer, disclosure of the report even before a
final decision by the competent authority would be inconsequential. There shall be
problem, however, if the disciplinary/appointing authority chooses to disagree with the
findings of the investigating officer. Early disclosure of the investigation report in such a
case, besides being against the norms of equity, would have caused irretrievable injury to
the officer/person's (who would have been the subject of investigation) standing and
reputation. His demoralization would be thorough.

In exempting from disclosure matters pertaining to an on-going investigation (Section 8 (1)
(h), the RTI Act besides other reasons, also caters to the possible impact of the disclosure of
such information on the public servants' morale and their self-esteem. There are, thus,
weighty reasons for such a provision in the exemption clauses of the RTI Act.

We are keenly aware that one of the purposes of the enactment of the RTI Act is to combat
corruption by improving transparency in administration. This objective should be achieved
without impairing the interest of the honest employee. Premature disclosure of
investigation-related information has the potentiality to tar the employee's reputation,
permanently, which cannot be undone even by his eventual exoneration. The balance of
advantage thus, lies in exempting investigations/enquiries in vigilance, misconduct or
disciplinary cases, etc. from disclosure requirements under the Act, till a decision in a given
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caseis reached by the competent authority. This also conforms to the letter and the spirit of
Section 8 (1) (h) of the RTI Act.

There is one other factor that also needs some reflection. Disclosure of an
investigation/enquiry report (as demanded in this case by the appellant) even before its
acceptance/rejection by a given competent authority will expose that authority to
competing pressures which may hamper cool reflection on the report and compromise
objectivity of decision-making....in investigations in vigilance related cases by CVOs or by
departmental officers, as well as in all cases of misconduct, misdemeanour,etc., there
should be an assumption of continuing investigation till, based on the findings of the report,
a decision about the presence of a prima-facie case, is reached by a competent authority.
This will, thus, bar any premature disclosure, including disclosure of the report prepared by
the investigating officer, as in this case.””

Statement made to CBI

appellant has largely asked for copies of the recorded statement made [to CBI] by
different persons, which in any case cannot be given unless their concurrence is
obtained, as such statements are made in fiduciary capacity. As the matter is pending
before the trial court for adjudication, the appellant would surely get an opportunity to
defend herself and she would be provided with all the required documents for her
effective defense. The appellate authority has rightly observed that she can approach
the court for any documents/information required by her for the purpose of defense.
Thus, the CPI0O and the appellate authority have correctly applied exemption u/s 8(1)(h)
for disclosure of the information sought for by the appellant.™*

(i) cabinet papers including records of deliberations of the Council of Ministers,
Secretaries and other officers:

Provided that the decisions of Council of Ministers, the reasons thereof, and the
material on the basis of which the decisions were taken shall be made public after the

decision has been taken, and the matter is complete, or over:

Provided further that those matters which come under the exemptions specified in

115.CIC/AT/A/2006/00039-1.6.2006
116.250/IC(A)/2006-7.9.2006
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this section shall not be disclosed;

Cabinet papers

Shri Arvind Kejriwal sought from the Ministry of Commerce & Industry, information in

respect of the policy for allowing FDI in retail sector. CIC held:
In terms of Section 8(1)((l), Cabinet decisions, the reasons thereof and the material on
which the decisions were taken shall be made public after the decision is taken and the
matter is complete except those covered under any of the exemptionsin Section 8. Since
in the present case, decision on FDI in Single Brand Retailing has been taken and also
notified and no exemption is sought under Section 8, the CPIO or the AA could have
furnished that portion of the Cabinet note relating to this matter and also the decision of
the Cabinet on the same, by applying the principle of severability as provided in Section
10(1).117

Cabinet papers
Section 8(1)(l) of the RTI Act is under the heading “exemptions” and makes
interesting reading. This sub-section provides for exemption to cabinet papers
“including records of deliberations of the Council of Ministers, Secretaries and other
officers”. Here the term “including”, may be construed to mean that the deliberations
(a) of the Council of Ministers, (b) of the Secretaries and (c) of other officers are all
exempted from disclosure-requirement, independent of each other, that is to say
that not only the deliberations of the Secretaries and other officers pertaining to
cabinet papers, but also their deliberations unconnected with the cabinet papers
are exempted. Thus this exemption extends to (i) cabinet papers (ii) deliberations of
(a) Council of Ministers (b) Secretaries and (c) other officers. This would effectively
mean that all decisions of the Council of Ministers and the material related thereto shall
be disclosed after the decision under the first proviso of this sub-section. But, the
wordings of the first proviso makes no such disclosure stipulation for the
deliberations of the Secretaries and other officers, whether connected or
unconnected with the cabinet papers, or the decisions of the Council of Ministers.
A Public Authority shall be, arguably, within its right to take a view that all
deliberations of Secretaries and other officers shall be barred from disclosure under this
sub-section. The 'material' connected with the Council of Ministers' decision shall be
disclosed but the deliberations of the officers, Secretaries etc. shall not be
disclosed unless they answer affirmatively to the query “Are these material
connected with acabinetdecision?”

117.132/ICPB/2006-19.10.2006
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The other interpretation is that this sub-sectionand the provisos deal only with
the decisions of the Council of Ministers, cabinet papers and all official
deliberations connected with the decisions of the Council of Ministers. Therefore,
this sub-section cannot be invoked for exemption of official deliberations
unconnected with cabinet papers or the decisions of the Council of Ministers."*

(j) information which relates to personal information the disclosure of which has no
relationship to any public activity or interest, or which would cause unwarranted invasion of
the privacy of the individual unless the Central Public Information Officer or the State Public
Information Officer or the appellate authority, as the case may be, is satisfied that the larger
publicinterest justifies the disclosure of such information:

Provided that the information, which cannot be denied to the Parliament or a State
Legislature shall not be denied to any person.

Personal information

The RTI Act does not define the concept of “Personal Information”. Majority of appeals filed
before the Information Commissions revolve around the exemption on Personal
Information. Decision makers have been facing difficulty in interpreting exemption under
Section 8 (1)(j) in the absence of definition or explanation of Personal Information.

The Supreme Court in Justice K.S. Puttaswamy (Retd.) v. Union of India *** held that “Privacy
is a constitutionally protected right which emerges primarily from the guarantee of life and
personal liberty in Article 21 of the Constitution” and “Informational privacy is a facet of the
right to privacy.”

The Supreme Court finally “commend[ed] to the Union Government the need to examine
and put into place a robust regime for data protection.” A nine-judge bench of the Supreme
Court pronounced the judgment.

Committee of Experts under the Chairmanship of Justice B.N. Srikrishna drafted the
Personal Data Protection Bill, 2018, which defines a few key terms, as follows:
“Personal data” means data about or relating to a natural person who is directly or
indirectly identifiable, having regard to any characteristic, trait, attribute or any other
feature of the identity of such natural person, or any combination of such features, or
any combination of such features with any other information;

118.CIC/AT/A/2006/00145-13 July, 2006.
119.Writ Petition (Civil) No 494 of 2012 on 24 Aug.2017
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“Sensitive Personal Data” means personal data revealing, related to, or constituting, as
may be applicable— (i) passwords; (ii) financial data; (iii) health data; (iv) official
identifier; (v) sex life; (vi) sexual orientation; (vii) biometric data; (viii) genetic data; (ix)
transgender status; (x) intersex status; (xi) caste or tribe; (xii) religious or political belief
or affiliation; or (xiii) any other category of data specified by the Authority under section
22.

The CIC Full Benchin G.R. Rawal v Director General of Income Tax (Investigation) *’provided

following guidelines on what constitutes 'personal information':
“In common parlance, the expression “personal information” is normally used for
name, address, occupation, physical and mental status, including medical status, as for
instance, whether a person is suffering from disease like diabetes, blood pressure,
asthma, TB, Cancer etc. including the financial status of the person, as for instance, his
income or assets and liabilities of self and other members of the family. The expression
shall also be used with respect to one's hobbies like painting, music, sports etc. Most of
these mentioned above are information personal to one and one may not like to share
this with outsider. In this sense of the term, such information may be treated as
confidential since one would not like to share it with any other person. However, there
are circumstances when it becomes necessary to disclose some of this informationiifitis
in larger public interest. Thus, for example, if there is a doubt about the integrity of any
person occupying a public office, it may become necessary to know about one's financial
status and the details of his assets and liabilities not only of the person himself but also
of other close members of the family as well. Similarly, if there is an allegation about the
appointment of a person to a public office where there are certain rules with regard to
qualification and experience of the person who has already been appointed in
competition with others, it may become necessary to make inquiries about the person's
gualification and experience and these things may not be kept confidential as such.

20. It may not be possible to lay down exactly the circumstances in which
personal information of an individual may be disclosed to others. This will
depend on the facts of each case. No hard and fast rule can be laid down for this
purpose. A case recently decided on 23.3.2007 by the Bombay High Court where
the prisoner had to be admitted to Sir J.J. Hospital, Mumbai on the ground that
he was suffering from diabetes and blood pressure may be referred to in this
regard. The PIO did not order disclosure of his medical problem to those who
thought that his admission into the air-conditioned rooms of the hospital, as

120.CIC/AT/A/2007/00490, Decision dated 5 March 2008.
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against the tough conditions prevailing in the jail, was unjustified, and there was
public outcry, including in the media against his admission in an air-conditioned
hospital. PIO had refused information u/s 8(1) (j) of the RTI Act and under
Regulations of the Medical Council of India. However, the High Court did not
accede to this viewpoint. The court ordered that the information relating to the
convict patient be given after following procedure under Section 11 of the RTI
Act.

21.The US Restatement of the Law, Second, Torts, § 652 define the intrusion into Privacy
inthe following manner:

“One, who intentionally intrudes, physically or otherwise, upon the solitude or
seclusion of another or his private affairs or concerns, is subject to liability to the other
for invasion of his privacy, if the intrusion would be highly offensive to a reasonable
person.”

22. The Law of Privacy although, not defined is, however, well recognized under the
Indian legal system and it has all along been treated as a sacred right not to be violated
unless there are good and sufficient reasons. Even under RTI, the normal rule should be
of “non-disclosure of any information concerning one's private life” and disclosure
should be ordered only when there is overriding public interest and in that case too, the
procedure laid down under section 11 of the Act should be followed as held by the
Bombay High Courtinthe above cited case.

23. Because we have no specific law on the subject, in such cases we have been guided
by the UK Data Protection Act 1998 Sec 2 of which titled Sensitive Personal Data reads as
follows:
In this Act “sensitive personal data” means personal data consisting of
information as to:

a)Theracial or ethnicorigin of the data subject

b)His political opinions

c)His religious beliefs or other beliefs of a similar nature

d)Whether heisamember of a Trade Union

e)His physical or mental health or condition

f)His sexual life

g)The commission or alleged commission by him of any offence
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h) Any proceedings for any offence committed or alleged to have been
committed by him, the disposal of such proceedings or the sentence of any court
insuch proceedings.
If we were to construe privacy to mean protection of personal data, this would be a
suitable reference point to help define the concept. In this context, as may be seen the
information sought by appellant may fall within the definition of personal data as
describeding)andh) above.

24. The interpretation of Section 8(1) (j) has been the subject of some dispute. The
Section deals with excluding from the purview of the RTI Act (a) information of a
personal nature which have had no relationship to a public activity or interest and (b)
whose disclosure would lead to unwarranted invasion of the privacy.

25. In so far as (b) is concerned, there is very little doubt that there could be a set of
information which may be said to belong to the exclusive private domain and hence not
be liable to be disclosed. This variety of information can also be included as “sensitive
and personal” information as in the U.K. Data Protection Act, 1998. Broadly speaking,
these may include religious and ideological ideas, personal preferences, tastes, political
beliefs, physical and mental health, family details and so on.

26. But when the matter is about personal information unrelated to public activity,
laying down absolute normative standards as touchstones will be difficult. Thisis also so
because the personal domain of an individual or a group of individuals is never absolute
and can be widely divergent given the circumstances. It is not possible to define
“personal information” as a category which could be positively delineated; nevertheless
it should be possible to define this category of information negatively by describing all
information relating to or originating in a person as “personal” when it has such
information has no public interface. That is to say, in case the information relates to a
person which in ordinary circumstances would never be disclosed to anyone else; such
information may acquire a public face due to circumstances specific to that information
and thereby cease to be personal. It is safer that what is personal information should be
determined by testing such information against the touchstones of public purpose. All
information which is unrelated to a public activity or interest and, under Section 8(1) (j),
if thatinformation be related to or originated in person, such information should qualify
to be personal information under Section 8(1) (j).”
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Personalinformation

“Personal information” does not mean information relating to the information seeker, but
about a third party. That is why, in the Section, it is stated “unwarranted invasion of the
privacy of the individual”. If one were to seek information about himself or his own case, the
guestion of invasion of privacy of his own self does not arise. If one were to ask information
about a third party and if it were to invade the privacy of the individual, the information
seeker can be denied the information on the ground that disclosure would invade the
privacy of a third party. Therefore, when a citizen seeks information about his own case and
as long as the information sought is not exempt in terms of other provisions of Section 8 of
RTI Act, this section cannot be applied to deny the information.”**

Girish Ramchandra Deshpande Vs Central Information Commissioner and Ors.

The Supreme Court of India in Girish Ramchandra Deshpande v. Central Information

Commissioner and Ors. (SLP (Civil) No. 27734 of 2012; judgement dated 3 October, 2012)

held as follows:
“We are in agreement with the CIC and the courts below that the details called for by the
petitioner i.e. copies of all memos issued to the third respondent, show cause notices
and orders of censure/punishment etc. are qualified to be personal information as
definedin clause (j) of Section 8(1) of the RTI Act.
The performance of an employee/officer in an organization is primarily a matter
between the employee and the employer and normally those aspects are governed by
the service rules which fall under the expression “personal information”, the disclosure
of which has no relationship to any public activity or public interest. On the other hand,
the disclosure of which would cause unwarranted invasion of privacy of that individual.
Of course, in a given case, if the Central Public Information Officer or the State Public
Information Officer of the Appellate Authority is satisfied that the larger public interest
justifies the disclosure of such information, appropriate orders could be passed but the
petitioner cannot claim those details as a matter of right."

The Supreme Court further held that such information could be disclosed only if it would
serve alarger publicinterest.

Selection process

The selection to any post in the public authority which involves thousands of candidates for
written test and interview is certainly a matter larger public interest as the lives of
thousands of candidates is at stake therefore the Commission is of view that such matters
are of larger publicinterest.

121.80/ICPB/2006-28.8.2006
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If the public authorities deny furnishing information with regard to the selection process to
any Govt. post it would certainly result in great injustice and frustration among the millions
of jobless youth of this country. The amount of information sought in 6 (1) application
under RTI Act, 2005 of the appellant is not voluminous as he is seeking marks obtained by
himself and by the selected candidates that being so there should not be any difficulty in
furnishing such information."”

DPC proposals

Attested copies of DPC proposals submitted to the Government for promotion of 4th Level
Gazetted Posts as per ... It may be mentioned here that the object of RTI Act, 2005 is to
ensure transparency in the working of every publicauthority. Though in the instant case the
6(1) application under RTI Act, 2005 does not disclose that the information sought is in
larger publicinterest. The Commission is of the considered view that the Public Information
Officer ought to have followed the procedure under Sec. 11 of RTI Act, since the information
relates to the third party and thereafter the Public Information Officer should have applied
the procedure provided under Sec. 10 of The RTI Act, 2005 by furnishing the entire DPC
proceedings proforma information used by the DPC. However the ACRs of the individuals
involved in the above DPC shall not be furnished.™

Caste status

The Complainant wants to know the caste and religion of a certain doctor, who retired from
the service, fromthe records, if available at the publicauthority.

Since the doctor retired about 15 years ago, his service register is not available with the
public authority. However, after making a thorough search, on the insistence of the
Commission, the PIO could produce an old record (register) which contains the doctor's
caste status as 'XX' category.

Now the question to be decided is whether the caste of a person can be disclosed routinely?

Unfortunately, India is yet to enact a law on privacy. Privacy is yet to be recognized as a right
in India, except a few judgments by the Supreme Court interpreting Article 21 of the
constitution to be inclusive of 'right to privacy.’

International experience on privacy law does not offer any help in this case, because 'caste’
is not practised in any other country, except India. However information related to one's
race, health, financial status and so on are treated as personal information.

122.APIC-Appeal No.6134/SIC-MR/2011, dated 03-05-2013
123.APIC-Appeal No.9313/SIC-MR/2011, dated 20-04-2013
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We are aware of many news reports about suicides committed by students of top
universities as a result of the humiliation allegedly faced by them merely because of their
'caste’ status. On contrast, persons of the so called 'higher caste' deliberately let others
know their caste to enjoy that status.

The Commission is of the view that 'caste’ status of a person can be treated as personal
information and exempt U/s 8(1)(j) unless the person herself is willing to disclose it to the
world.

However, in the present case, the doctor used his 'caste' status for his initial appointment
and got appointment under the quota reserved for that category. In such case the 'caste’
'status' entersinto publicdomain.

U/s4(1)(b), “even publicauthority, among other things, shall publish the following:

(xii) the manner of execution of subsidy programmes, including the amounts allocated and
the details of beneficiaries of such programmes;

(xiii) Particulars of recipients of concessions, permits or authorizations granted by it;

Next question is whether the religions status of a person can be disclosed? In the present
case, available records do not contain any information on this issue. Even then, the
Commission opines that religious status of a person is personal information which need not
be disclosed routinely.

Therefore, the Commission directs the PIO to provide information related to caste status of
the doctor as per the available records to the complainant.”

Medical records

The Appellant seeks medical records of a woman. Medical records fall under the category of
“personal information” which is exempt from the disclosure under Section 8(1)(j), unless
larger publicinterest justifies the disclosure of such information.

The appellantis unnecessarily probing a teacher who availed maternity leave based on her
medical reports. The Commission advises the appellant not to harass the teacher using
Right to Information as a tool which was enacted to empower the common people.'”

Immovable property returns
The Full Bench of the Commission [APIC] finds that the stand taken by the PIO and appellate
authority that the information sought by the appellant attracts Sec.8 (1) (j) of the RTI Act,

124.Complaint No. 11256/SIC-MVN/2012 Order dated 20-01-2014 (APIC)
125.Appeal No. 5444/SIC-MVN/2012 Order dated: 24-02-2014 (APIC)
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2005, and rejecting the request on that ground is untenable and the said stand is set aside.
Asthe information sought with regard toitem no.1relates to the third parties, the appellate
authority in his wisdom invoked Section 11 of RTI Act, 2005 and informed the concerned
third parties. It is the question of disclosability of the information sought by the appellant.
The learned counsel of the appellant argued that as the established laws/rules mandate
maintenance of immovable property returns of All India Service Officers, the disclosure of
the same wasin publicinterest.

The Full Bench has gone through the material papers filed by both the parties and heard the
arguments and is of the considered view that the information pertaining to the Immovable
Property Returns of the IAS, IPS and IFS officers shall be furnished. Hence the Full Bench of
the Commission directs the PIO to provide the information free of cost to the appellant
within 30 days from the date of receipt of this order with compliance to the Commission.

The Full Bench of the Commission also examined item no.2 of the information sought by the
appellant and finds that the provisions of Section 11 of the RTI Act, 2005 will not be
attracted and the information is disclosable. Respondents directed to furnish information
pertaining to immovable property returns of IAS, IPS and IFS Officers free of cost. Rejected
the plea of exemption under section 8(1)(j). Held that Sec.11 is not attracted.

The PIO is directed to furnish this information free of cost to the appellant within 30 days
from the date of receipt of this order with compliance to the Commission."*

Meta request

The Appellant filed a meta request i.e. requesting information on earlier RTI requests filed
by other citizens, such information (i.e. names & addresses of RTI applicants) falls under
'personalinformation’ category and exempted from disclosure U/s 8(1)(j) of the RTI Act.
However, number of RTl application received by the public authority can be disclosed.”’

Marks scored by selected candidates

The selection to any post in the public authority which involves thousands of candidates for
written test and interview is certainly a matter larger public interest as the lives of
thousands of candidates is at stake therefore the Commission is of view that such matters
are of larger public interest. If the public authorities deny furnishing information with
regard to the selection process to any Govt. post it would certainly result in great injustice

126.APIC-Full Bench Appeal No.2485/CIC/2009, dated 15-11-2010; O.M. Debara Vs Prl. Secy. to Govt., GA(SC-X) Dept.
127.Appeal No. 15076/SIC-MVN/2012 Order dated 15-04-2014 (APIC)
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and frustration among the millions of jobless youth of this country. The amount of
information sought in 6 (1) application under RTI Act, 2005 of the appellant is not
voluminous as he is seeking marks obtained by himself and by the selected candidates that
being so there should not be any difficulty in furnishing such information. In the result the
Commission directs the Public Information Officer to furnish the information sought by the
appellant herein within 30 days from the date of receipt of this orders.”

Members of the Parliament and their right to know
Members of the Parliament seek information through Questions. Relevant Rules of
Procedure and Conduct of Business in Lok Sabha:

Admissibility of questions

41. (1) Subject to the provisions of sub-rule (2), a question may be asked for the
purpose of obtaining information on a matter of public importance within the
special cognizance of the Minister to whomitis addressed.

(2) Theright to ask a question is governed by the following conditions, namely:—
(vi) it shall not ask as to the character or conduct of any person except in his
official or public capacity;

(x) it shall not reflect on the character or conduct of any person whose conduct
canonly be challenged on a substantive motion;

(xi) it shall not make orimply a charge of a personal character;

Rulesto be observed while speaking

352. Amember while speaking shall not-..

(v) reflect upon the conduct of persons in high authority unless the discussion is
based on a substantive motion drawn in proper terms;

Explanation:-The words 'personsin high authority' mean persons whose conduct
can only be discussed on a substantive motion drawn in proper terms under the
Constitution or such other persons whose conduct, in the opinion of the Speaker,
should be discussed on a substantive motion drawn up in terms to be approved
by him; ..

(x) refer to Government officials by name; and ..

Procedure regarding allegation against any person

353. No allegation of a defamatory or incriminatory nature shall be made by a
member against any person unless the member has given adequate advance
notice to the Speaker and also to the Minister concerned so that the Minister
may be able to make aninvestigation into the matter for the purpose of areply:

128.Appeal No.6134/SIC-MR/2011, dated 03-05-2013 (APIC)
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Provided that the Speaker may at any time prohibit any member from making
any such allegation if he is of opinion that such allegation is derogatory to the
dignity of the House or that no public interest is served by making such
allegation.

The Rules of Procedure and Conduct of Business in the Council of States (Rajya Sabha)
impose similar restrictions on M.P.'s right to ask questions. From the above Rules, it is clear
that eventhe Members of Parliament cannot seek personal information in the Parliament.

Whether an employee is entitled to have access to his / her annual confidential reports
The Supreme Court in Dev Dutt v. Union of India and others," a case filed before the advent
of the RTI Act, held as follows:
“We do not agree [with the submission of the learned counsel, that “a 'good'
entry is not an adverse entry and it is only an adverse entry which has to be
communicated to an employee.”]. In our opinion every entry must be
communicated to the employee concerned, so that he may have an opportunity
of making a representation againstitif heis aggrieved.

12. Learned counsel for the respondent submitted that under the Office
Memorandum 21011/4/87  [Estt.'A'] issued by the Ministry of
Personnel/Public Grievance and Pensions dated 10/11.09.1987, only an adverse
entry is to be communicated to the concerned employee. It is well settled that no
rule or government instruction can violate Article 14 or any other provision of the
Constitution, as the Constitution is the highest law of the land. The aforesaid
Office Memorandum, if it is interpreted to mean that only adverse entries are to
be communicated to the concerned employee and not other entries, would in
our opinion become arbitrary and hence illegal being violative of Article 14.
All similar Rules/Government Orders/Office Memoranda, in respect of all
services under the State, whether civil, judicial, police, or other service (except
the military), willhence also beillegal and are therefore liable to be ignored.

13. Ithasbeen held in Maneka Gandhivs. Union of India & Anr. AIR 1978 SC597
that arbitrariness violates Article 14 of the Constitution. In our opinion, the non-
communication of an entry in the A.C.R. of a public servant is arbitrary because it
deprives the concerned employee from making a representation against it and

129.Civil Appeal No. 7631 of 2002, decided on 12.5.2008
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praying for its up-gradation. In our opinion, every entry in the Annual
Confidential Report of every employee under the State, whether he is in civil,
judicial, police or other service (except the military) must be communicated to
him, so as to enable him to make a representation against it, because non-
communication deprives the employee of the opportunity of making a
representation against it which may affect his chances of being promoted (or get
some other benefits).

Moreover, the object of writing the confidential report and making entries in
them is to give an opportunity to a public servant to improve his performance,
vide State of U.P. vs. Yamuna Shankar Misra 1997 (4) SCC.

17. Hence such non-communication is, in our opinion, arbitrary and hence
violative of Article 14 of the Constitution...

In our opinion, every entry (and not merely a poor or adverse entry) relating to
an employee under the State or an instrumentality of the State, whether in civil,
judicial, police or other service (except the military) must be communicated to
him, within a reasonable period, and it makes no difference whether there is a
bench mark or not. Even if there is no bench mark, non-communication of an
entry may adversely affect the employee's chances of promotion (or getting
some other benefit), because when comparative merit is being considered for
promotion (or some other benefit) a person having a “‘good' or “average' or ‘fair'
entry certainly has less chances of being selected than a person having a ‘very
good' or “outstanding' entry.”

Following week, the High Court of Punjab and Haryana in State of Punjab and others v State
Information Commission,” Punjab and another followed the Supreme Court's judgment
while deciding a petition filed under Article 226 of the Constitution of India challenging
order dated 5.11.2007 (P-1), passed by the State Information Commission, Punjab holding
that Shri Faquir Chand Sharma-respondent No. 2 is entitled to the information sought by
him (copies of his ACRs for the period from 1.4.2000 to 31.3.2006). The court held as
follows:

“The ACRs of a public servant are not private in character. In any case, when an

130.C.W.P. No. 8396 of 2008,Decided on May 19, 2008.
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employee asks for disclosure of his own ACR the demand cannot be declined
because now all ACRs are required to be communicated to a public servant,
whether adverse, good, very good etc. In paras 19 and 20 of the judgment
rendered in the case of Dev Dutt v. Union of India and others (Civil Appeal No.
7631 of 2002, decided on 12.5.2008), Hon'ble the Supreme Court has observed
asunder:-

“19. In our opinion, every entry in the A.C.R. of a public servant must be
communicated to him within a reasonable period, whether it is a poor, fair,
average, good or very good entry. This is because non communication of such an
entry may adversely affect the employee in two ways: (1) Had the entry been
communicated to him he would know about the assessment of his work and
conduct by his superiors, which would enable him to improve his work in future
(2) He would have an opportunity of making a representation against the entry if
he feels it is unjustified, and pray for its upgradation. Hence non-communication
of anentryisarbitrary, and it has been held by the Constitution Bench decision of
this Court in Maneka Gandhi vs. Union of India [AIR 1978 SC 597] (supra) that
arbitrariness violates Article 14 of the Constitution.

20. Thus it is not only when there is a bench mark but in all cases that an entry
(whether it is poor, fair, average, good or very good) must be communicated to a
public servant, otherwise there is violation of the principle of fairness, which is
the soul of natural justice. Even an outstanding entry should be communicated
since that would boost the morale of the employee and make him work harder.”

In the light of the aforesaid view of Hon'ble the Supreme Court, it has now
become obligatory to even communicate good or better reports to a public
service or an employee of the Corporation, Board or judiciary. Therefore, the
controversy has been settled by Hon'ble the Supreme Court.”

Grading of officers basing on ACRs

A Bench consisting of Information Commissioners, Professor M.M. Ansari, Dr. O.P. Kejariwal
and Ms. Padma Balasubramaniam in Shri Arvind Kejriwal C/o Parivartan v Department of
Personnel & Training held that the chart which contained the grading of the officers and not
their detailed ACRs can be disclosed.™

131.CIC/MA/A/2006/00204, 207 & 208,12 June,2008
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Information regarding LTC disbursals and privacy

The plea of such information [information regarding LTC disbursals] being entirely barred
under Section 8(1) (j) should, therefore, fail. However, | do agree with the contention of the
third party, ..., that parts of this information are personal information, and should not be
disclosed. It is necessary, therefore, to sift the disclosable part of the information from its
non-disclosable personal part. The details about the amounts claimed by Shri A.
Roychoudhary as LTC, the block years for which the claim was made, number of persons for
whom claim made, dates of filing the claim and disbursal, advance taken and adjustment if
any, and the sanction for using the LTC should be disclosed to the appellant. However, other
personal details such as the names of the family members of Shri A. Roychoudhary, their
age, etc. which are personal in nature should be barred from disclosure. The PIO can use the
provision of the Section 10 of the RTI Act to separate the information to be disclosed from
that which is not to be disclosed.”

Traveling expenses

The traveling expenses were charged to the public account, disclosure if the information
cannot be denied on the grounds of 'personal information’,' not a public activity' and 'no
public interest' etc. Travel had been performed as a part and in discharge of official duties
and the records related the same are public records and therefore, a citizen has the right to
seek disclosure of the same.™

Traveling expenses
Information relating to the tour programmes and travel expenses of a public servant cannot
be treated as personal information.™

Leave records and privacy

A request for supply of the leave record of Dr. Vidya Sinha, Reader in Hindi Department
since July 2004 was received by Delhi University. CIC felt that it was purely a personal matter
with no public interest involved. Hence, the information need not be disclosed. However, if
the Appellant could prove to the satisfaction of the Commission that public interest was
involved in the matter, then the Commission could re-examine the matter.'”

132.CIC/AT/A/2006/00317-10.10.2006
133.63/ICPB/2006- 4 August,2006
134.07/IC(A)/CIC/2006/00011 - 3 January 2006
135.CIC/OK/A/2006/00189-3 November, 2006
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Leave records

...the leave records of an official is a personal information, the disclosure of which has no
public interest...In the absence of any material other than the bald allegation ..., it is not
possible to determine whether the disclosure of the information is in public interest or

nOt,'BG

Leave records without names
By anapplication dated 19.7.2006, the appellant had sought for the following information:

l. The list of employees who were granted leave after 1.5.2006 (their names,
number of days of leave, dates of submission of leave applications)

ii. Pendency left out against the receipt, while proceeding on leave

lii. The cases where the leave has been recommended by the Head of the
Department and not permitted to avail the leave.

iv. Names of staff members who have been permitted to visit abroad ( presently out
of India), actual number of days of leave applied at the firstinstance, extension
requested and the stand of office for such cases.

V. Names of employees who opted for voluntary retirement and allowed to
withdraw the same and what action proposed for such cases.

CICheld:

While | agree with the CP1O and the AA, that personal information, unconnected
with the government affairs of an official, i.e., information relating to personal
affairs of officials, need not be disclosed. However, information, which are purely
official could be disclosed to the appellant. Therefore, in respect of serial No 1
above, the CPIO will furnish only the number of officials who had been granted
leave without names etc; information sought in serial No2, being general in
nature, need not be furnished; regarding serial Nos. 3, 4, and 5 the number of
such cases, if any, be given without names;"”’

(2) Notwithstanding anything in the Official Secrets Act, 1923 (19 of 1923) nor any of the
exemptions permissible in accordance with sub-section (1), a public authority may allow
access to information, if public interests in disclosure outweighs the harm to the protected
interests.

136.170/ICPB/2006-4.12.2006
137.174/1CPB/2006-4.12.2006
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Section 8(2): Alegal revolution that confers upon the citizens a priceless right

Decision makers under the RTI Act often fail to appreciate the intricacies of Section 8 (2) of
the Act such as public interest test and how the test can be used to override the set of
exemptions listed out under sub-section (1).

The Supreme Court in Yashwant Sinha & Ors. v. Central Bureau of Investigation & Anr
(Review Petition (Criminal) No. 46 of 2019 in Writ Petition (Criminal) No. 298 of 2018, Date
of Judgement: 10 April 2019) provided an in-depth analysis on Section 8 (2).

Justice K.M. Joseph in his concurring judgment recognized Section 8(2) of the Act “a legal
revolution” that none of the exemptions declared under sub-section (1) of Section 8 or the
Official Secrets Act, 1923 can stand in the way of the access to information if the public
interestin disclosure overshadows, the harm to the protected interests.

Justice K.M. Joseph further observed that the RTI Act through Section 8(2) has conferred
upon the citizens a priceless right by clothing them with the right to demand information
even in respect of such matters covered by the exemptions under Section 8 (1)."**

The Bench led by Chief Justice of India (CJI) Ranjan Gogoi held as follows:

“Section 8(2) of the Right to Information Act (already extracted) contemplates
that notwithstanding anything in the Official Secrets Act and the exemptions
permissible under subsection (1) of Section 8, a public authority would be
justified in allowing access to information, if on proper balancing, public interest
in disclosure outweighs the harm sought to be protected. When the documents
in question are already in the public domain, we do not see how the protection
under Section 8(1)(a) of the Act would serve publicinterest.”

Justice K.M. Josephin his concurring judgment observed as follows:
“Reverting back to Section (8) it is clear that Parliament has indeed intended to
strengthen democracy and has sought to introduce the highest levels of
transparency and openness. With the passing of the Right to Information Act, the
citizens fundamental right of expression under Article 19(1) (a) of the
Constitution of India, which itself has been recognised as encompassing, a
basket of rights has been given fruitful meaning. Section 8(2) of the Act manifests
a legal revolution that has been introduced in that, none of the exemptions
declared under sub-section(1) of Section 8 or the Official Secrets Act, 1923 can

138.The Supreme Court in Yashwant Sinha & Ors. v. Central Bureau of Investigation & Anr (Review Petition (Criminal)
No. 46 of 2019 in Writ Petition (Criminal) No. 298 of 2018, Date of judgement 10 April 2019
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stand in the way of the access to information if the public interest in disclosure
overshadows, the harm to the protected interests...

What interestingly Section 8(2) recognises is thatthere cannot be absolutism
even in the matter of certain values which were formerly considered to provide
unquestionable foundations for the power to withhold information. Most
significantly, Parliament has appreciated that it may be necessary to pit one
interest against another and to compare the relative harm and then decide
eitherto disclose orto declineinformation. Itis not as if there would be no harm.

If, for instance, the information falling under clause (a) say for instance the
security of the nations or relationship with a foreign state is revealed and is likely
to be harmful, under the Act if higher public interest is established, then it is the
will of Parliament that the greater good should prevail though at the cost of
lesser harm being still occasioned. | indeed would be failing to recognize the
radical departure in the law which has been articulated in Section 8(2)...

The RTI Act through Section 8(2) has conferred upon the citizens a priceless right
by clothing them with the right to demand information even in respect of such
matters as security of the country and matters relating to relation with foreign
state. No doubt, information is not be given for the mere asking. The applicant
must establish that withholding of such information produces greater harm than
disclosingit...

Itis pertinent to note that an officer of the departmentis permitted under the RTI
Acttoallow access to information under the Actin respect of matters falling even
under Section 8(1)(a) if a case is made out under Section 8(2). If an officer does
not accede to the request, a citizen can pursue remedies before higher
authorities and finally the courts.”

Classification

...The appellate Authority has held that the matter has been classified “confidential” under
the Official Secrets Act, 1923. However, in view of the provisions of the Section 22 of the Act
“The provision of this Act shall have effect notwithstanding anything inconsistent therewith
contained in the Official Secrets Act, 1923, and any other law for the time beingin force orin

III
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any instrument having effect by virtue of any law other than this Act”, the provisions of
Official Secrets Act stands over-ridden.

Section 8(2) enables the public authority to disclose information notwithstanding anything
in the Official Secrets Act, 1923 or any of the exemptions permissible under Section 8(1), if
the publicinterest in disclosure outweighs the harm to the protected interests. Sec. 8(2) is,
therefore, not a ground distinct and separate from what has been specified explicitly under
Section 8(1) of the Act for withholding information by the publicauthority.

The Appellate Authority, therefore, cannot withhold this information either on the ground
that the information is classified as “confidential” under the Official Secrets Act or under
Section 8(2) alone. However, Sec 22 as described above only overrides anything
inconsistent with the Right to Information Act, 2005. The Official Secrets Act, 1923 stands
neither rescinded nor abrogated. While a public authority may only withhold such
information as could be brought within any of the clauses of Section 8(1), it is open to that
authority to classify any of these items of information as “Confidential”, thus limiting the
discretion of any other authority in respect to these.™

(3) Subject to the provisions of clauses (a), (c) and (i) of sub-section (1), any
information relating to any occurrence, event or matter which has taken place,
occurred or happened twenty years before the date on which any request is
made under Section 6 shall be provided to any person making a request under
thatsection:

Provided that where any question arises as to the date from which the said
period of twenty years has to be computed, the decision of the Central
Government shall be final, subject to the usual appeals provided for in this Act.

Time limited exemptions

Section 8(3) imposes time limit on exemptions. Clauses (b), (d), (e), (f), (g), (h) and (j) of
Section 8(1) are time limited exemptions; any information relating to any occurrence, event
or matter (which has taken place, occurred or happened twenty years before the date on
which any requestis made) cannot be withheld under these exemptions.

That means these exemptions cannot be applied when the records are more than 20 years
old. It isimplied that clauses (a), (c) and (i) of Section 8(1) are not time limited exemptions.
They are perpetual exemptions.

139.CIC/WB/A/2006/00274-22.9.2006
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That means these exemptions can be applied on anyrecord, irrespective of its age.

Records more than 20 years old

Section 8(3) is part of Section 8, which deals with 'exemption from disclosure of
information" Section 8(1) specifies classes of information which are exempt from
disclosure. What Section 8(3) stipulates is that the exemption under section 8(1) cannot
be applied if the information sought related to a period prior to 20 years except those
covered in Section clauses (a), (c) and (i) of sub-section 8(1). In other words, even if the
information sought is exempt in terms of other sub-section (1) of Section 8, and if the
same relatesto a period 20 years prior to the date of application, then the same shall be
provided.'®

9. Grounds for rejection to access in certain cases

Without prejudice to the provisions of Section 8, a Central Public Information Officer or a
State Public Information Officer, as the case may be, may reject a request for information
where such a request for providing access would involve an infringement of copyright
subsisting in a person other than the State.

10. Severability

(1) Where a request for access to information is rejected on the ground that it is in relation to
information which is exempt from disclosure, then, notwithstanding anything contained in
this Act, access may be provided to that part of the record which does not contain any
information which is exempt from disclosure under this Act and which can reasonably be
severed from any part that contains exempt information.

(2) Where access is granted to a part of the record under sub-section (1), the Central Public
Information Officer or State Public Information Officer, as the case may be, shall give a
notice to the applicant, informing,—
(a) thatonly part of the record requested, after severance of the record containing
information which is exempt from disclosure, is being provided;
(b) the reasons for the decision, including any findings on any material question of
fact, referring to the material on which those findings were based;
(c) the name and designation of the person giving the decision;
(d) the details of the fees calculated by him or her and the amount of fee which the

140.37/ICPB/2006 - 26 June 2006
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applicant is required to deposit; and

(e) his or her rights with respect to review of the decision regarding non-disclosure of
part of the information, the amount of fee charged or the form of access
provided, including the particulars of the senior officer specified under sub-
section (1) of Section 19 or the Central Information Commission or the State
Information Commission, as the case may be, time limit, process and any other
form of access.

11. Third party information

(1) Where a Central Public Information Officer or a State Public Information Officer, as the
case may be, intends to disclose any information or record, or part thereof on a request
made under this Act, which. relates to or has been supplied by a third party and has been
treated as confidential by that third party, the Central Public Information Officer or State
Public Information Officer, as the case may be, shall, within five days from the receipt of the
request, give a written notice to such third party of the request and of the fact that the
Central Public Information Officer or State Public Information Officer, as the case may be,
intends to disclose the information or record, or part thereof, and invite the third party to
make a submission in writing or orally, regarding whether the information should be
disclosed, and such submission of the third party shall be kept in view while taking a decision
about disclosure of information:

Provided that except in the case of trade or commercial secrets protected by law, disclosure
may be allowed if the public interest in disclosure outweighs in importance any possible
harmor injury to the interests of such third party.

(2) Where a notice is served by the Central Public Information Officer or State Public
Information Officer, as the case may be, under sub-section (1) to a third party in respect of
any information or record or part thereof, the third party shall, within ten days from the date
of receipt of such notice, be given the opportunity to make representation against the
proposed disclosure.

(3) Notwithstanding anything contained in Section 7, the Central Public Information Officer
or State Public Information Officer, as the case may be, shall, within forty days after receipt
of the request under Section 6, if the third party has been given an opportunity to make
representation under sub-section (2), make a decision as to whether or not to disclose the
information or record or part thereof and give in writing the notice of his decision to the third

party.
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(4) A notice given under sub-section (3) shall include a statement that the third party to
whom the notice is given is entitled to prefer an appeal under Section 19 against the
decision.

Third Party

The Respondent ... has submitted that information pertaining to items 4 and 5 have been
withheld due to objections received from 3rd party. The Commission pointed out that
Sec.11 can be invoked only if the information “relates to or has been supplied by a third
party and has been treated as confidential by third party”. In the instant case neither has the
information been supplied by the 3rd party nor, by any stretch of imagination, can it be
treated as confidential as the entire subject is with reference to release of advertisements
pertaining to land acquisition notifications by the respondent to the local press. The order
issued by the Spl. Dy. Collector and PIO through his endorsement No.D2/527/08 dated
15.01.09 has no legs to stand and is ultra vires and therefore the same is set aside.*

Third party

The RTI Act does not give a third party an automatic veto on disclosure of information. PIO
and A.O are required to examine the third party's case in terms of provisions of section 8(1)
(j) or Section 11(1) as the case may be and arrive at a finding by properly assessing the facts
and the circumstances of the case. A speaking order should thereafter be passed.'*

What cana PIO doif the number of third partiesis huge?

“Inview of the fact that the number of third-parties in this case runs to over 800, the AA may
choose to call for hearing certain representatives of all third-parties, selecting them from
samples of large, medium and small investors and, pass a speaking order...”**

Third party

It is possible that the PIO and the AA didn't consider invoking the provision of Section 7(7)
because they had, in any case, reached a decision not to disclose the information requested
by the appellant; and Section 11(1) which Section 7(7) refers, is to be invoked only when a
PIO “intends” to disclose any confidential information or record supplied by a third party,
and not otherwise. This approach excludes the other possibility that the third party may
have no objection to the disclosure of the information, in which case disclosure can be
authorized even when an information is prima-facie a personal information, and if it does

141.APIC-Appeal No.444/CIC/2009, Dt. 28-07-2009
142.CIC/AT/A/2006/00014-22 May, 2006.
143.CIC/AT/A/2007/01554,30th May, 2008
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not attract any other exemption. In my view Sections 7(7), 11 and 7(1) have to be read
together. The combined reading of these Sections leaves a clear impression, that when the
information sought by an applicant have had a third party link, then “before taking any
decision” (Section 7, sub-section 7) under sub-section (1) of Section 7, viz. “either provide
the information or ... reject the request”, the PIO will need to consult / hear the third party.
Section 11(1) adds another dimension to the protection of third party interest, viz. giving a
hearing to the 3rdparty if the PIO intends to disclose any information entrusted to the
public authority by the third party and “which has been treated as confidential” by such
3rdparty. The requirement of hearing the representation of the 3rdparty in respect of an
ordinary as well as a confidential information relating to that 3rdparty, isa common thread
linking these Sections and sub-sections, and should therefore be construed as an invariant
procedural as well as a substantive requirement of the RTI Act.'"

144.CIC/AT/A/2006/00306-16.10.2006
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Chapter lll
The Central Information Commission

12. Constitution of Central Information Commission

(1) The Central Government shall, by notification in the Official Gazette, constitute a body to
be known as the Central Information Commission to exercise the powers conferred on, and
to perform the functions assigned to, it under this Act.

(2) The Central Information Commission shall consist of—

(a) the Chief Information Commissioner; and

(b) such number of Central Information Commissioners, not exceeding ten, as
may be deemed necessary.
(3) The Chief Information Commissioner and Information Commissioners shall be appointed
by the President on the recommendation of a committee consisting of—

(i) the Prime Minister, who shall be the Chairperson of the committee;

(ii) the Leader of Opposition in the Lok Sabha; and

(iii) a Union Cabinet Minister to be nominated by the Prime Minister.

Explanation:— For the purposes of removal of doubts, it is hereby declared that where the
Leader of Opposition in the House of the People has not been recognised as such, the Leader
of the single largest group in opposition of the Government in the House of the People shall
be deemed to be the Leader of Opposition.

(4) The general superintendence, direction and management of the affairs of the Central
Information Commission shall vest in the Chief Information Commissioner who shall be
assisted by the Information Commissioners and may exercise all such powers and do all such
acts and things which may be exercised or done by the Central Information Commission
autonomously without being subjected to directions by any other authority under this Act.

(5) The Chief Information Commissioner and Information Commissioners shall be persons of
eminence in public life with wide knowledge and experience in law, science and technology,
social service, management, Journalism, mass media or administration and governance.

(6) The Chief Information Commissioner or an Information Commissioner shall not be a

Member of Parliament or Member of the Legislature of any State or Union territory, as the
case may be, or hold any other office of profit or connected with any political.party or
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carrying on any business or pursuing any profession.

(7) The headquarters of the Central Information Commission shall be at Delhi and the
Central Information Commission may, with the previous approval of the Central
Government, establish offices at other places in India.

13. Term of office and conditions of service

(1) The Chief Information Commissioner shall hold office for a term of five years from the
date on which he enters upon his office and shall not be eligible for reappointment:
Provided that no Chief Information Commissioner shall hold office as such after he has
attained the age of sixty-five years.

(2) Every Information Commissioner shall hold office for a term of five years from the date on
which he enters upon his office or till he attains the age of sixty — five years, whichever is
earlier, and shall not be eligible for reappointment as such Information Commissioner:
Provided that every Information Commissioner shall, on vacating his office under this sub-
section be eligible for appointment as the Chief Information Commissioner in the manner
specified in sub-section (3) of Section 12:

Provided further that where the Information Commissioner is appointed as the Chief
Information Commissioner, his term of office shall not be more than five years in aggregate
as the Information Commissioner and the Chief Information Commissioner.

(3) The Chief Information Commissioner or an Information Commissioner, shall before he
enters upon his office make and subscribe before the President or some other person
appointed by him in that behalf, an oath or affirmation according to the form set out for the
purpose in the First Schedule.

(4) The Chief Information Commissioner or an Information Commissioner may, at any time,
by writing under his hand addressed to the President, resign from his office:

Provided that the Chief Information Commissioner or an Information Commissioner may
be removed in the manner specified under Section 14.

(5) The salaries and allowances payable to and other terms and conditions of service of—
(a) the Chief Information Commissioner shall be the same as that of the Chief
Election Commissioner;
(b) anInformation Commissioner shall be the same as that of an Election
Commissioner:

86



The Right to Information Act 2005: A Handbook for Public Authorities

Provided that if the Chief Information Commissioner or an Information Commissioner, at the
time of his appointment is, in receipt of a pension, other than a disability or wound pension,
in respect of any previous service under the Government of India or under the Government
of a State, his salary in respect of the service as the Chief Information Commissioner or an
Information Commissioner shall be reduced by the amount of that pension including any
portion of pension which was commuted and pension equivalent of other forms of
retirement benefits excluding pension equivalent of retirement gratuity:

Provided further that if the Chief Information Commissioner or an Information
Commissioner if, at the time of his appointment is, in receipt of retirement benefits in
respect of any previous service rendered in a Corporation established by or under any
Central Act or State Act or a Government company owned or controlled by the Central
Government or the State Government, his salary in respect of the service as the Chief
Information Commissioner or an Information Commissioner shall be reduced by the amount
of pension equivalent to the retirement benefits:

Provided also that the salaries, allowances and other conditions of service of the Chief
Information Commissioner and the Information Commissioners shall not be varied to their
disadvantage after their appointment.

(6) The Central Government shall provide the Chief Information Commissioner and the
Information Commissioners with such officers and employees as may be necessary for the
efficient performance of their functions under this Act, and the salaries and allowances
payable to, and the terms and conditions of service of the officers and other employees
appointed forthe purpose of this Act shall be such as may be prescribed.

14. Removal of Chief Information Commissioner or Information Commissioner

(1) Subject to the provisions of sub-section (3), the Chief Information Commissioner or any
Information Commissioner shall be removed from his office only by order of the President on
the ground of proved misbehaviour or incapacity after the Supreme Court, on a reference
made to it by the President, has, on inquiry, reported that the Chief Information
Commissioner or any Information Commissioner, as the case may be, ought on such ground
be removed.

(2) The President may suspend from office, and if deem necessary prohibit also from
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attending the office during inquiry, the Chief Information Commissioner or Information
Commissioner in respect of whom a reference has been made to the Supreme Court under
sub-section (1) until the President has passed orders on receipt of the report of the Supreme
Courtonsuch reference.

(3) Notwithstanding anything contained in sub-section (1), the President may by order
remove from office the Chief Information Commissioner or any Information Commissioner if
the Chief Information Commissioner or a Information Commissioner, as the case may be,—
(a) is adjudged aninsolvent; or
(b) has been convicted of an offence which, in the opinion of the President,
involves moral turpitude; or
(a) engages during his term of office in any paid employment out side the duties
of his office; or
(b) is, inthe opinion of the President, unfit to continue in office by reason of
infirmity of mind or body; or
(c) has acquired such financial or other interest as is likely to affect prejudicially
his functions as the Chief Information Commissioner or a Information
Commissioner.

(4) If the Chief Information Commissioner or an Information Commissioner in any way,
concerned or interested in any contract or agreement made by or on behalf of the
Government of India or participates in any way in the profit thereof or in any benefit or
emolument arising therefrom otherwise than as a member and in common with the other
members of an incorporated company, he shall, for the purposes of sub-section (1), be
deemed to be guilty of misbehavior.

88



The Right to Information Act 2005: A Handbook for Public Authorities

Chapter IV

The State Information Commission
15. Constitution of State Information Commission

(1) Every State Government shall, by notification in the Official Gazette, constitute a body
to be known as the (name of the State) Information Commission to exercise the powers
conferred on, and to perform the functions assigned to, it under this Act.

(2) The State Information Commission shall consist of—
(a) the State Chief Information Commissioner; and
(b) such number of State Information Commissioners, not exceeding ten, as may
be deemed necessary.

(3) The State Chief Information Commissioner and the State Information Commissioners
shall be appointed by the Governor on the recommendation of a committee consisting of—

(i) the Chief Minister, who shall be the Chairperson of the committee;

(ii) the Leader of opposition in the Legislative Assembly; and

(iii) a Cabinet Minister to be nominated by the Chief Minister.
Explanation:— For the purposes of removal of doubts, it is hereby declared that where the
Leader of Opposition in the Legislative Assembly has not been recognized as such, the
Leader of the single largest group in opposition of the Government in the Legislative
Assembly shall be deemed to be the Leader of Opposition.

(4) The general superintendence, direction and management of the affairs of the State
Information Commission shall vest in the State Chief Information Commissioner who shall
be assisted by the State Information Commissioners and may exercise all such powers and
do all such acts and things which may be exercised or done by the State Information
Commission autonomously without being subjected to directions by any other authority
under this Act.
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(5) The State Chief Information Commissioner and the State Information Commissioners
shall be persons of eminence in public life with wide knowledge and experience in law,
science and technology, social service, management, journalism, mass media or

administration and governance.

(6) The State Chief Information Commissioner or a State Information Commissioner shall
not be a Member of Parliament or Member of the Legislature of any State or Union Territory,
as the case may be, or hold any other office of profit or connected with any political party or

carrying on any business or pursuing any profession.

(7) The headquarters of the State Information Commission shall be at such place in the State
as the State Government may, by notification in the Official Gazette, specify and the State
Information Commission may, with the previous approval of the State Government,

establish offices at other places in the State.

16. Term of office and conditions of service

(1) The State Chief Information Commissioner shall hold office for a term of five years
from the date on which he enters upon his office and shall not be eligible for
reappointment:

Provided that no State Chief Information Commissioner shall hold office as such after he has

attained the age of sixty-five years.

(2) Every State Information Commissioner shall hold office for a term of five years from the
date on which he enters upon his office or till he attains the age of sixty-five years, whichever
is earlier, and shall not be eligible for reappointment as such State Information

Commissioner:
Provided that every State Information Commissioner shall, on vacating his office under this

sub-section, be eligible for appointment as the State Chief Information Commissioner in the

manner specified in sub-section (3) of Section 15:
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Provided further that where the State Information Commissioner is appointed as the State
Chief Information Commissioner, his term of office shall not be more than five years in
aggregate as the State Information Commissioner and the State Chief Information

Commissioner.

(3) The State Chief Information Commissioner or a State Information Commissioner, shall
before he enters upon his office make and subscribe before the Governor or some other
person appointed by him in that behalf, an oath or affirmation according to the form set out

forthe purpose in the First Schedule.

(4) The State Chief Information Commissioner or a State Information Commissioner may, at
any time, by writing under his hand addressed to the Governor, resign from his office:
Provided that the State Chief Information Commissioner or a State Information

Commissioner may be removed in the manner specified under Section 17.

(5) The salaries and allowances payable to and other terms and conditions of service of—

(a) the State Chief Information Commissioner shall be the same as that of an Election
Commissioner;

(b) the State Information Commissioner shall be the same as that of the Chief
Secretary to the State Government:
Provided that if the State Chief Information Commissioner or a State Information
Commissioner, at the time of his appointment is, in receipt of a pension, other than a
disability or wound pension, in respect of any previous service under the Government of
India or under the Government of a State, his salary in respect of the service as the State
Chief Information Commissioner or a State Information Commissioner shall be reduced by
the amount of that pension including any portion of pension which was commuted and
pension equivalent of other forms of retirement benefits excluding pension equivalent of
retirement gratuity:
Provided further that where the State Chief Information Commissioner or a State
Information Commissioner if, at the time of his appointment is, in receipt of retirement

benefits in respect of any previous service rendered in a Corporation established by or under
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any Central Act or State Act or a Government company owned or controlled by the Central
Government or the State Government, his salary in respect of the service as the State Chief
Information Commissioner or the State Information Commissioner shall be reduced by the
amount of pension equivalent to the retirement benefits:

Provided also that the salaries, allowances and other conditions of service of the State Chief
Information Commissioner and the State Information Commissioners shall not be varied to

their disadvantage after their appointment.

(6) The State Government shall provide the State Chief Information Commissioner and the
State Information Commissioners with such officers and employees as may be necessary for
the efficient performance of their functions under this Act, and the salaries and allowances
payable to and the terms and conditions of service of the officers and other employees

appointed for the purpose of this Act shall be such as may be prescribed.

17. Removal of State Chief Information Commissioner or State Information Commissioner
(1) Subject to the provisions of sub-section (3), the State Chief Information Commissioner
or a State Information Commissioner shall be removed from his office only by order of
the Governor on the ground of proved misbehaviour or incapacity after the Supreme
Court, on a reference made to it by the Governor, has on inquiry, reported that the State
Chief Information Commissioner, or a State Information Commissioner, as the case may
be, ought on such ground be removed.

(2) The Governor may suspend from office, and if deem necessary prohibit also from
attending the office during inquiry, the State Chief Information Commissioner or a State
Information Commissioner in respect of whom a reference has been made to the Supreme
Court under sub-section (1) until the Governor has passed orders on receipt of the report of
the Supreme Court on such reference.

(3) Notwithstanding anything contained in sub-section (1), the Governor may by order
remove from office the State Chief Information Commissioner or a State Information
Commissioner if a State Chief Information Commissioner or a State Information

Commissioner, as the case may be,—
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(a)
(b)

(c)

(d)

(a)

is adjudged aninsolvent; or

has been convicted of an offence which, in the opinion of the Governor,
involves moral turpitude; or

engages during his term of office in any paid employment outside the duties
of his office; or

is, inthe opinion of the Governor, unfit to continue in office by reason of

infirmity of mind or body; or

has acquired such financial or other interest as is likely to affect prejudicially
his functions as the State Chief Information Commissioner or a State

Information Commissioner.

(4) If the State Chief Information Commissioner or a State Information Commissioner in any

way, concerned or interested in any contract or agreement made by or on behalf of the

Government of the State or participates in any way in the profit thereof or in any benefit or

emoluments arising therefrom otherwise than as a member and in common with the other

members of an incorporated company, he shall, for the purposes of sub-section (1), be

deemed to be guilty of misbehavior.
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Chapter V

Powers and functions of the Information Commissions, appeal and penalties

18. Powers and functions of Information Commissions
(1) Subject to the provisions of this Act, it shall be the duty of the Central Information

Commission or State Information Commission as the case may be to receive and inquire into

a complaint from any person,—

(a)

(b)
(c)

(d)

(e)

who has been unable to submit a request to a Central Public Information
Officer, or State Public Information Officer, as the case may be, either by
reason that no such officer has been appointed under this Act, or because
the Central Assistant Public Information Officer or State Assistant Public
Information Officer, as the case may be, has refused to accept his or her
application for information or appeal under this Act for forwarding the same
to the Central Public Information Officer or State Public Information Officer
or senior officer specified in sub section (1) of Section 19 or the Central
Information Commission or the State Information Commission, as the case
may be;

who has been refused access to any information requested under this Act;
who has not been given a response to a request for information or access to
information

within the time limits specified under this Act;

who has been required to pay an amount of fee which he or she considers
unreasonable;

who believes that he or she has been given incomplete, misleading or false
information under this Act; and(f)in respect of any other matter relating to

requesting or obtaining access to records under this Act.

(2) Where the Central Information Commission or State Information Commission, as the

case may be, is satisfied that there are reasonable grounds to inquire into the matter, it may

initiate aninquiry in respect thereof.
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(3) The Central Information Commission or State Information Commission, as the case may
be, shall, while inquiring into any matter under this section, have the same powers as are
vested in a civil court while trying a suit under the Code of Civil Procedure, 1908, (5 of 1908)
in respect of the following matters, namely:—

(a)  summoning and enforcing the attendance of persons and compel them to

give oral or written evidence on oath and to produce the documents or things;

(b) requiring the discovery and inspection of documents;

(c) receiving evidence on affidavit;

(d) requisitioning any public record or copies thereof from any court or office;

(e) issuing summons for examination of witnesses or documents; and

(f) any other matter which may be prescribed.

(4) Notwithstanding anything inconsistent contained in any other Act of Parliament, or
State Legislature, as the case may be, the Central Information Commission or the State
Information Commission, as the case may be may, during the inquiry of any complaint under
this Act, examine any record to which this Act applies which is under the control of the public
authority, and no such record may be withheld from it on any grounds.

19. Appeal

(1) Any person who, does not receive a decision within the time specified in sub-section
(1) or clause (a) of sub-section (3) of Section 7, or is aggrieved by a decision of the
Central Public Information Officer or the State Public Information Officer, as the case may
be, may within thirty days from the expiry of such period or from the receipt of such a
decision prefer an appeal to such officer who is senior in rank to the Central Public
Information Officer or State Public Information Officer, as the case may be, in each public
authority;

Provided that such officer may admit the appeal after the expiry of the period of thirty days if
he or she is satisfied that the appellant was prevented by sufficient cause from filing the

appeal intime.
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Deciding appeal filed under Section 19(1)

CIC suggested that “the 'Central Information Commission Appeal Procedure
Rules 2005' are clear that an appellant may be present in person or through his
duly authorized representative, or may opt not to be presentin appeal before this
Commission. Such a principle will apply mutatis mutandis to any appeal before

27145

any lower authority under the Right to Information Act.

Justice must not only be done; it must also be seen to be done
Paragraph 38 of the 'Guide for the First Appellate Authorities''* states as follows:

Appeal

“Disposal of Appeal

Deciding appeals underthe RTI Actis a quasi-judicial function. It is, therefore,
necessary that the appellate authority should see to it that the justice is not only
done but it should also appear to have been done. In order to do so, the order
passed by the appellate authority should be a speaking order giving justification
forthe decisionarrived at.”

“Appeal” is defined in the Oxford Dictionary as the transference of a case from an
inferior to a higher Court or tribunal in the hope of reversing or modifying the
decision of the former. In the Law Dictionary by Bouvier an appeal is defined as
the removal of a case from a Court of inferior jurisdiction to one of superior
jurisdiction for the purpose of obtaining a review and re-trial. In the Law
Dictionary by Sweet, the term “appeal” is defined as a proceeding taken to rectify
an erroneous decision of a Court by submitting the question to a higher Court or
Court of Appeal. It is a settled law that an appeal proceeding is a continuation of
the original proceeding. A decision by an appellate authority after issue of a
notice and after a full hearing, in presence of both the parties, replaces the
judgment of the lower court/ authority. The decision of the appellate authority is
on merit and as such, it can vary, modify or substitute its own decision in place of
the decision of the inferior authority. In appropriate cases, it can quash or set-
aside the decision of the inferior authority and can pass its own decision, which
may be altogether different from that of the original decision. An Appellate
Authority may re-examine the matter and take fresh evidence, if required, or if
considered necessary.

145.CIC/WB/A/2006/00321,14 Dec.2006
146.Published by Department of Personnel & Training, Ministry of Personnel,
P.G. and Pensions, Government of India (0.M.No.1/3/2008-IR dated: 25th April, 2008)
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In view of the legal position as stated above, the first Appellate Authority was
justified in setting aside the order of the CPIO. The first Appellate Authority
was well with in its ambit while taking up a new ground and to deny the
information u/s 8(2) of the Right to Information Act, 2005. On the same
analogy, this Commission is perfectly justified in looking into and considering,
not only what the first Appellate Authority decided but also what was decided
by the CPIO. The submission of the first Appellate Authority that this
Commission should only consider the decision of the first Appellate Authority
and should not look into or consider the order of the CPIOQ, is without any
merit and as such, cannot be accepted.”

Deciding an appeal
As per the provisions u/s 19(6) of the Act, such 1st appeal shall be disposed
within (30) days or within such extended period not exceeding (45) days, from
the date of receipt of the appeal. While disposing the 1st Appeal, the 1st
Appellate Authority is required to give notices to the Public Information Officer /
Deemed PIO and to the Appellant, conduct a hearing, just like the A. P.
Information Commission conducts the hearings of 2™ Appeals and pass speaking
orders and communicate to the PIO, under intimation to the Appellant. Instead,
the 1st Appellate Authority has not acted upon the 1st Appeal received by him
and there by has shown dereliction to statutory responsibility imposed on him by
the Act. This has been noted with much displeasure by the Commission. The
Head of the Office / Public Authority is requested to take note of the same and
take suitable action as deemed fit, ensuring that such dereliction of statutory

8

duties by the 1% Appellate Authority does not occur.*

Whether PIO can intercept the first appeal and decide it himself?
In a case - Order on appeal to the First appellate authority was communicated to the
requester under the signature of P1O. CIC held:
P10 putting himself in the shoes of Appellate authority is against the letter and spirit of
the Act.””

(2) Where an appeal is preferred against an order made by a Central Public Information

147.CIC/WB/A/2006/00274-22.9.2006
148.Appeal Case N0.30926/SIC-CMR/2013, Date:-26-02-2014
149.CIC/OK/A/2006/00073 - 19 May, 2006
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Officer or a State Public Information Officer, as the case may be, under Section 11 to disclose
third party information, the appeal by the concerned third party shall be made within thirty
days from the date of the order.

First appeal may be preferred by the any of the following:
Therequester under sub-section (1) of section 19 of the Act.
Third party under sub-section (2) of section 19 of the Act.

Time limit under sub-section (1) is 30 days; however the appellate authority has the
discretion to admit the appeal after 30 days.

Time limit under sub-section (2) is 30 days. Here the appellate authority has no discretion to
admitthe appeal after 30 days.

Strictly speaking, the 30 day clock for the third party starts from the date the orderitself and
not from the date of the receipt of the order.

(3) A second appeal against the decision under sub-section (1) shall lie within ninety days
from the date on which the decision should have been made or was actually received, with
the Central Information Commission or the State Information Commission:

Provided that the Central Information Commission or the State Information Commission, as
the case may be, may admit the appeal after the expiry of the period of ninety days, if it is
satisfied that the applicant was prevented by sufficient cause from filing the appeal in time;

Can a PIO file an appeal with CIC against the order of an appellate officer?
PIO is the information provider not the seeker of information. There is no question of
denial of information. There is no provision in the RTIA to consider such appeals or

0

complaints by the PIO herself against the order of an appellate officer.”

Drafting anappeal
Appeal should be drafted in a simple and direct manner and be brief. It should not be

150.06/IC (A)/CIC/2006 - 3 March, 2006.
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1

unnecessarily long, too detailed and couched in legalese with several repetitions.”

Fresh grounds
No fresh grounds for information can be allowed to be urged at appellate levels, unless
found to be of a nature that would warrant their admittance, if the same has not been

152

broughtup atthe primarylevel,i.e. the PIO.

(4) Information Commission or State Information Commission, as the case may be, shall
give areasonable opportunity of being heard to that third party.

(5) In any appeal proceedings, the onus to prove that a denial of a request was justified shall
be on the Central Public Information Officer or State Public Information Officer, as the case

may be, who denied the request.

(6) An appeal under sub-section (1) or sub-section (2) shall be disposed of within thirty days
of the receipt of the appeal or within such extended period not exceeding a total of forty-five
days from the date of filing thereof, as the case may be, for reasons to be recorded in writing.

Deemed refusal
If the Appellate Officer fails to pass an order within 45 days of the appeal, it was

153

construed asadeemed refusal.

(7) The decision of the Central Information Commission or State Information Commission, as

the case may be, shall be binding.

(8) In its decision, the Central Information Commission or State Information Commission, as
the case may be, has the power to,—
(a) require the public authority to take any such steps as may be necessary to secure
compliance with the provisions of this Act, including

151.CIC/OK/A/2006/00069 - 18 May, 2006.
152.CIC/AT/A/2006/00128 — 13 July, 2006.
153.CIC/WB/A/2006/00011-3 January,2006
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(i)
(ii)

(iii)
(iv)

(v)

(vi)

by providing access to information, if so requested, in a particular form;

by appointing a Central Public Information Officer or State Public Information
Officer, as the case may be;

by publishing certain information or categories of information;

by making necessary changes to its practices in relation to the maintenance,
management and destruction of records;

by enhancing the provision of training on the right to information for its

officials;

by providing it with an annual report in compliance with clause (b) of sub-section
(1)of Section4;

Executive authority

Commission is not empowered to order any changes in Adangal. This power is
vested in the Executive Authority.

The appellantis not satisfied with mere supply of information but wants changes
in the Adangal. The Commission clarified to the appellant that RTI has not
empowered this Court to order any changes which must necessarily be done
keeping the provisions of existing procedure of law in mind and no executive

authority is vested in the court of second appeal ™

CICadvises publicauthorities to have training programs

[Public authority] should have some training program conducted for those

dealing with RTl applications /appeals™

CICinsists ontraining

He [in charge of the RTI Actin the Ministry] may also ensure that proper trainingis given

to the staff dealing with RTI applications. They may also be advised of the web site of

this Commission (www.cic.gov.in) wherein most of the Decisions of the Commission

154.APIC-Appeal No.3183/CIC/2009, dated 03-05-2010
155.236/ICPB/2006-21.12.2006
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are available for reference. The Appellate Authority will also ensure that all proactive

156

information which are useful to the publicare updated periodically.

(b) require the public authority to compensate the complainant for any loss or other
detriment suffered;

Compensation

..the claim of damages sought u/s 19(1) (b) will require to be established by the
appellant.”

Compensation
..compensation cannot be claimed from penalty imposed. That would require to be
claimed separately u/s 19(8) (b) of the Act."”*
(c) impose any of the penalties provided under this Act;
(d) reject the application.

(9) The Central Information Commission or State Information Commission, as the case may
be, shall give notice of its decision, including any right of appeal, to the complainant and the
public authority.

(10) The Central Information Commission or State Information Commission, as the case may
be, shall decide the appeal in accordance with such procedure as may be prescribed.

20. Penalties

(1) Where the Central Information Commission or the State Information Commission, as
the case may be, at the time of deciding any complaint or appeal is of the opinion that
the Central Public Information Officer or the State Public Information Officer, as the case
may be, has, without any reasonable cause, refused to receive an application for
information or has not furnished information within the time specified under sub-section
(1) of Section 7 or malafidely denied the request for information or knowingly given
incorrect, incomplete or misleading information or destroyed information which was the

156.164/ICPB/2006-27.11.2006
157.CIC/WB/A/2006/00345-9.10.2006
158.Adjunct to Appeal CIC/WB/A/2006/00305-18.12.2006
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subject of the request or obstructed in any manner in furnishing the information, it shall
impose a penalty of two hundred and fifty rupees each day till application is received or
information is furnished, so however, the total amount of such penalty shall not exceed
twenty five thousand rupees:

Provided that the Central Public Information Officer or the State Public Information Officer,
as the case may be, shall be given a reasonable opportunity of being heard before any
penalty isimposed on him:

Provided further that the burden of proving that he acted reasonably and diligently shall be
on the Central Public Information Officer or the State Public Information Officer, as the case
may be.

Due diligence

The CPIO has urged that the delay was caused by the logistic of collecting the
information from several sources, his absence from office on leave and his relative
lack of familiarity with the processes under the RTI Act as well as his precise role. Only
after he attended a few training classes did he realize what his role was and how to
discharge the same.

The CPIO, no doubt, could have done better. He could have taken the appellant into
confidence and kept him periodically posted with the progress of the information
gathering process.  However, the reasons for delay seem to meet the test of

“reasonable cause” under Section 20 of the RTI Act™

Duediligence
It may have been a lot better if the CPIO had kept the complainant periodically
informed about the stages of the processing of his case and taken him into confidence

about the possibility of some delay.”®

(2) Where the Central Information Commission or the State Information Commission, as the

159.CIC/AT/A/2006/00031 -10,July,2006.
160.CIC/AT/A/2006/00066 — 4 July,2006.
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case may be, at the time of deciding any complaint or appeal is of the opinion that the
Central Public Information Officer or the State Public Information Officer, as the case may
be, has, without any reasonable cause and persistently, failed to receive an application for
information or has not furnished information within the time specified under sub-section (1)
of Section 7 or malafidely denied the request for information or knowingly given incorrect,
incomplete or misleading information or destroyed information which was the subject of
the request or obstructed in any manner in furnishing the information, it shall recommend
for disciplinary action against the Central Public Information Officer or the State Public

Information Officer, as the case may be, under the service rules applicable to him.
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Chapter VI

Miscellaneous

21. Protection of action taken in good faith
No suit, prosecution or other legal proceeding shall lie against any person for anything
which is in good faith done or intended to be done under this Act or any rule made

thereunder.

P.R. Aiyer's Concise Law Dictionary lists out the following provisions:

“Nothing is said to be done or believed in “good faith” which is done or believed
without due care and attention.” [Indian Penal Code (45 0of 1860), S. 52].

“Athingshall be deemed to be donein “good faith” where it isin fact done honestly,
whether it is done negligently or not.” [Act X of 1897 (General Clauses Act), S.
3(22)].

“Nothing shall be deemed to be done in good faith which is not done with due care
and attention.” [Limitation Act (36 0f 1963), S. 2(h)]

Honesty; absence of fraud, collusion or deceit.

A state of mind indicating honesty and lawfulness of purpose [S. 52, IPC (45 of 1860)
andS. 3(22), General Clauses Act (10 of 1897)].

Good faith imports the exercise of due care and attention. The standard of care
required is that of reasonably prudent man acting with care and action. [Indian
Penal Code (45 of 1860), S. 405].

Good faith requires care and caution and prudence in the background of context
and circumstances. Chaman Lalv. State of Punjab, AIR 1970SC 1372, 1375.
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The words 'good faith' relate to whether the officer believed in good faith that he
has gotjurisdiction to deal with the question. [Judicial Officers' Protection Act (18 of
1850), S. 1A (asamended by AP Act (23 of 1958)].

The word 'good faith' includes a due enquiry. [Transfer of Property Act (4 of 1882),
S.51].

22. Act to have overriding effect
The provisions of this Act shall have effect notwithstanding anything inconsistent therewith
contained in the Official Secrets Act, 1923, (19 of 1923), and any other law for the time being

in force orin any instrument having effect by virtue of any law other than this Act.

Overriding effect

The Respondent informed that the request of the appellant was rejected U/s 8(1) (g)
and 8(1) (h) of the RTI Act, 2005 r/w Sec.10(2) (a) and Sec.15 of A.P. Lokayukta Act,
1983 stating that as per Sec.10(2) (a) of the A.P. Lokayukta Act, 1983 — “every
preliminary verification shall be conducted in private and in particular, ..... the
identity shall not be disclosed to the public or the press....” and as per Sec.15 of the
A.P. Lokayukta Act, 1983 — “any information obtained by the Hon'ble Lokayukta or
Hon'ble Upa-Lokayukta or any member of their staff in the course of, or for the
purpose of, any preliminary verification made under this Act, and any evidence
recorded or collected in connection with such information, shall, subject to the
provisions of Clause (a) of sub-section(2) of Sec.10, is confidential.

The Commission after going through the submissions made by both the Appellant
and the Respondent has pointed out that as per Sec. 22 of the RTI Act 2005, the
provisions of the RTI Act have over riding effect on all other Laws and there is nothing
confidential under the Act.

Respondent's claim of confidentiality u/s 10(2)(a) of the AP Lok Ayukta's Act 1983 is

rejected as sec 22 of the RTI Act gives overriding effect to RTI Act over all the other laws.

In view of the above, the Respondents are directed to furnish the information to the
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Appellant, free of cost, within 30 days from the date of receipt of this order.”

23. Bar of jurisdiction of courts

No court shall entertain any suit, application or other proceeding in respect of any order
made under this Act and no such order shall be called in question otherwise than by way
of an appeal under this Act.

24. Act not to apply to certain organizations

(1) Nothing contained in this Act shall apply to the intelligence and security organizations
specified in the Second Schedule, being organizations established by the Central
Government or any information furnished by such organizations to that Government:

Provided that the information pertaining. to the allegations of corruption and human rights
violations shall not be excluded under this sub-section:

Provided further that in the case of information sought for is in respect of allegations of
violation of human rights, the information shall only be provided after the approval of the
Central Information Commission, and notwithstanding anything contained in Section 7,
such information shall be provided within forty five days from the date of the receipt of
request.

(2) The Central Government may, by notification in the Official Gazette, amend the Schedule
by including therein any other intelligence or security organisation established by that
Government or omitting therefrom any organisation already specified therein and on the

publication of such notification, such organisation shall be deemed to be included in or, as
the case may be, omitted from the Schedule.

(3) Every notification issued under sub-section (2) shall be laid before each House of
Parliament.

(4) Nothing contained in this Act shall apply to such intelligence and security organisation,
being organisations established by the State Government, as that Government may, from
time to time, by notification in the Official Gazette, specify:

161.Appeal No.3018/CIC/2009, dated 01-11-2010
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Provided that the information pertaining to the allegations of corruption and human rights
violations shall not be excluded under this sub-section:

Provided further that in the case of information sought for is in respect of allegations of
violation of human rights, the information shall only be provided after the approval of the
State Information Commission and, notwithstanding anything contained in Section 7, such

information shall be provided within forty-five days from the date of the receipt of request.

(5) Every notification issued under sub-section (4) shall be laid before the State Legislature.

25. Monitoring and Reporting

(1) The Central Information Commission or State Information Commission, as the case
may be, shall, as soon as practicable after the end of each year, prepare a report on the
implementation of the provisions of this Act during that year and forward a copy thereof
to the appropriate Government.

(2) Each Ministry or Department shall, in relation to the public authorities within their
jurisdiction, collect and provide such information to the Central Information Commission or
State Information Commission, as the case may be, as is required to prepare the report
under this section and comply with the requirements concerning the furnishing of that

information and keeping of records for the purposes of this section.

(3) Each report shall state in respect of the year to which the report relates,—

(a) the number of requests made to each public authority;

(b) the number of decisions where applicants were not entitled to access to the
documents pursuant to the requests, the provisions of this Act under which
these decisions were made and the number of times such provisions were

invoked;

(c) the number of appeals referred to the Central Information Commission or
State Information Commission, as the case may be, for review, the nature of
the appeals and the outcome of the appeals;

(d) particulars of any disciplinary action taken against any officer in respect of
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the administration of this Act;

(e) the amount of charges collected by each public authority under this Act;

(f) any facts which indicate an effort by the public authorities to administer and
implement the spirit and intention of this Act;

(g) recommendations for reform, including recommendations in respect of the
particular public authorities, for the development, improvement,
modernization, reform or amendment to this Act or other legislation or
common law or any other matter relevant for operationalizing the right to

access information.

(4) The Central Government or the State Government, as the case may be, may, as soon as
practicable after the end of each year, cause a copy of the report of the Central Information
Commission or the State Information Commission, as the case may be, referred to in sub-
section(1) to be laid before each House of Parliament or, as the case may be, before each
House of the State Legislature, where there are two Houses, and where there is one House of

the State Legislature before that House.

(5) If it appears to the Central Information Commission or State Information Commission, as
the case may be, that the practice of a public authority in relation to the exercise of its
functions under this Act does not conform with the provisions or spirit of this Act, it may give
to the authority a recommendation specifying the steps which ought in its opinion to be

taken for promoting such conformity.

26. Appropriate Government to prepare programmes
(1) The appropriate Government may, to the extent of availability of financial and other
resources,—

(a) develop and organise educational programmes to advance the
understanding of the public, in particular of disadvantaged communities as
to how to exercise the rights contemplated under this Act;

(b) encourage public authorities to participate in the development and
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organisation of programmes referred to in clause (a) and to undertake such
programmes themselves;
(c) promote timely and effective dissemination of accurate information by
public authorities about their activities; and
(d) train Central Public Information Officers or State Public Information Officers,
as the case may be, of public authorities and produce relevant training
materials for use by the public authorities themselves.

(2) The appropriate Government shall, within eighteen months from the commencement of
this Act, compile in its official language a guide containing such information, in an easily
comprehensible form and manner, as may reasonably be required by a person who wishes
to exercise any right specified in this Act.

(3) The appropriate Government shall, if necessary, update and publish the guidelines
referred to in sub-section (2) at regular intervals which shall, in particular and without
prejudice to the generality of sub-section (2), include—
(a) the objects of this Act;
(b) the postal and street address, the phone and fax number and, if available,
electronic mail address of the Central Public Information Officer or State
Public Information Officer, as the case may be, of every public authority
appointed under sub-section (1) of Section 5;
(c) the manner and the form in which request for access to an information shall
be made to a Central Public Information Officer or State Public Information
Officer, as the case may be;
(d) the assistance available from and the duties of the Central Public
Information Officer or State Public Information Officer, as the case may be,
of a public authority under this Act;
(e) the assistance available from the Central Information Commission or State
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(f)

(9)

(h)

()

Information Commission, as the case may be;

allremedies in law available regarding an act or failure to act in respect of a
right or duty conferred orimposed by this Act inc1uding the manner of filing
an appeal tothe Commission;

the provisions providing for the voluntary disclosure of categories of records
in accordance with Section 4;

the notices regarding fees to be paid in relation to requests for access to an
information; and

any additional requlations or circulars made or issued in relation to

obtaining access to aninformation in accordance with this Act.

(4) The appropriate Government must, if necessary, update and publish the guidelines at

regularintervals.

27. Power to make rules by appropriate Government

(1) The appropriate Government may, by notification in the Official Gazette, make rules to

carry outthe provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power, such rules

may provide for all or any of the following matters, namely:—

(a)

(b)
(c)
(d)

(e)

(f)

the cost of the medium or print cost price of the materials to be disseminated
under sub-section (4) of Section 4;

the fee payable under sub-section (1) of Section 6;

the fee payable under sub-sections (1) and (5) of Section 7;

thesalaries and allowances payable to and the terms and conditions of
service of the officers and other employees under sub-section (6) of Section
13 and sub-section (6) of ection 16;

the procedure to be adopted by the Central Information Commission or State
Information Commission, as the case may be, in deciding the appeals
under sub-section (10) of Section 19; and

any other matter which is required to be, or may be, prescribed.
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28. Power to make rules by competent authority
(1) The competent authority may, by notification in the Official Gazette, make rules to carry

out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power, such rules
may provide for all or any of the following matters, namely:—
(i) the cost of the medium or print cost price of the materials to be disseminated
under sub-section (4) of Section 4;
(ii) the fee payable under sub-section (1) of Section 6;
(iii) the fee payable under sub-section (1) of Section 7; and

(iv) any other matter which is required to be, or may be, prescribed.

29. Laying of rules

(1) Every rule made by the Central Government under this Act shall be laid, as soon as may
be afteritis made, before each House of Parliament, while it is in session, for a total period of
thirty days which may be comprised in one session or in two or more successive sessions, and
if, before the expiry of the session immediately following the session or the successive
sessions aforesaid, both Houses agree in making any modification in the rule or both Houses
agree that the rule should not be made, the rule shall thereafter have effect only in such
modified form or be of no effect, as the case may be; so, however, that any such modification
or annulment shall be without prejudice to the validity of anything previously done under
thatrule.

(2) Every rule made under this Act by a State Government shall be laid, as soon as may be

afteritis notified, before the State Legislature.

30. Power to remove difficulties

(1) If any difficulty arises in giving effect to the provisions of this Act, the Central Government
may, by order published in the Official Gazette, make such provisions not inconsistent with
the provisions of this Act as appear to it to be necessary or expedient for removal of the
difficulty:
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Provided that no such order shall be made after the expiry of a period of two years from the
date of the commencement of this Act.

(2) Every order made under this section shall, as soon as may be after it is made, be laid
before each House of Parliament.

31. Repeal
The Freedom of Information Act, 2002 (5 of 2003) is hereby repealed.
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THE FIRST SCHEDULE

[See Sections 13(3) and 16(3)]
Form of oath or affirmation to be made by the Chief Information Commissioner, the
Information Commissioner, the State Chief Information Commissioner or the State

Information Commissioner
, having been appointed Chief Information Commissioner/Information

Commissioner/State Chief Information Commissioner/ State Information Commissioner

swearinthe name of God

solemnly affirm

that | will bear true faith and allegiance to the Constitution of India as by law established,
that | will uphold the sovereignty and integrity of India, that | will duly and faithfully and to
the best of my ability, knowledge and judgment perform the duties of my office without fear

or favour, affection orill-will and that | will uphold the Constitution and the laws.”
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THE SECOND SCHEDULE
(See section 24)
Intelligence and security organization established by the Central Government

1. Intelligence Bureau.
2.Research and Analysis Wing of the Cabinet Secretariat.
3. Directorate of Revenue Intelligence.
4. Central Economic Intelligence Bureau.
5. Directorate of Enforcement.
6. Narcotics Control Bureau.
7.Aviation Research Centre.
8.Special Frontier Force.
9. Border Security Force.
10. Central Reserve Police Force.
11.Indo-Tibetan Border Police.
12. Central Industrial Security Force.
13. National Security Guards.
14. Assam Rifles.
15. Sashastra Seema Bal.
16. Directorate General of Income-tax (Investigation).
17. National Technical Research Organization.
18. Financial Intelligence Unit, India.
19. Special Protection Group.
20. Defense Research and Development Organization.
21.Border Road Development Board.
22. National Security Council Secretariat.
23. Central Bureau of Investigation.

24. National Investigation Agency.
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25. National Intelligence Grid.

26. Strategic Forces Command.

The RTI Act partially excludes the following from the ambit of the Act:
Organizations specified in the Second Schedule
Information furnished by such organizations to the Central Government
However, the following information is not excluded:
Information pertaining to the allegations of corruption
Information pertaining to the allegations of human rights violations

Approval of the Central Information Commission is required for disclosure of information in
respect of allegations of human rights violations and maximum time limit is 45 days for such
disclosures. It seems the excluded organizations need not obtain such approval from the
Central Information Commission to disclose the information pertaining to the allegations of
corruption.

Department of Personnel and Training (DOPT) issued a circular on 14 November 2007
advising all the organizations specified in the Second Schedule to designate Central Public
Information Officers (CPIO) and First Appellate Authorities within the organizations and
publish the detailsimmediately.
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RIGHTTO
INFORMATION

The Right to Information Act 2005 is termed as a legal revolution that confers upon the citizens

a'pricelessright’, by the Supreme Court of Indiain a recent judgment.

Public officers designated as Public Information Officers (PIO), are under a mandate to decide
on the requests made by citizens for information under the RTI Act. The decision of a PIO is
reviewed on appeal by the First Appellate Authority and there on by the appropriate
Information Commission. In some cases, the aggrieved may proceed to High Courts and a few

of them may even end up in the Supreme Court for final adjudication.

At all these stages, the PIO has an onus and responsibility to prove that the decision taken was
justified. Such burden of proof can be easily discharged when the decision is rationally

explained for properlyinthe speaking order under section 7 (8) of the Act.

This Handbook will be a useful guide to the Public Authorities in effective discharge of their
functions under the RTI Act while appreciating the intricacies of the Act in the light of relevant
case law, Parliamentary Questions and Answers, Office Memoranda issued by the Department
of Personnel and Training (DOPT), the central nodal agency to oversee the implementation of

the RTIActandsoon.

This Handbook is published with the grants in aid of Department of Personnel and Training
(DOPT), Ministry of Personnel, Public Grievances and Pensions, Government of India under the
scheme, Annual Programme on “Improving Transparency and Accountability in government

through effective implementation of Right to Information Act for the year 2017-18".




T

A Tz,
PR
7 %

i1 4
\\\\QQL//

DR. MARRI CHANNA REDDY HUMAN RESOURCE DEVELOPMENT INSTITUTE OF TELANGANA
Government of Telangana, Road No.25, Jubilee Hills, Hyderabad - 500033
Phone: +91 40 23548487, Fax: +91 40 23543459, Email: info@mecrhrdi.gov.in
www.mcrhrdi.gov.in





